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Yet, as on me Fate hath imposed the cause,
I choose unto me judges that shall be
An ordinance for ever, set to rule
The dues of blood-guilt, upon oath declared.
But ye, call forth your witness and your proof,
Words strong for justice, fortified by oath;
And I, whoe'er are truest in my town,
Them will I choose and bring, and straitly charge,
Look on this cause, discriminating well,
And pledge your oath to utter nought of wrong.

- Aeschylus
The Eumenides

In the Classical Greek tragedy Oresteia trilogy, first performed in 458 B.C. at the Great
Dionysia, the preeminent Greek festival for tragedy, its author Aeschylus presents a
mythological origin story for the jury trial process.! In the play Orestes, the son of King
Agamemnon and Queen Clytemnestra, is on trial for matricide, which horrifically he did commit,
after learning that Clytemnestra had murdered Agamemnon after the king had returned from the
Trojan War. In a vision, the god Apollo compels Orestes to commit the act, but the deed is soon
discovered by the Furies, goddesses of vengeance responsible for upholding civility and ethical
standards. After fleeing from the Furies, Orestes is captured and brought to trial at the Acropolis.
The Furies, Apollo, and Orestes present arguments to the jurors who include the goddess Athena,
after which they hold a vote to decide his fate. The jurors were evenly divided. So without the
required quorum to convict, Orestes is acquitted and set free. The Furies, who had been seeking
to punish Orestes for violating their mandate to uphold cultural standards, were thwarted as a
result of his acquittal, which they also viewed as an abandonment of civic morality. They are

incensed at the jury for not adhering to an ancient law that forbade any type of violent redress

!'Simon Goldhill, Aeschylus, the Oresteia, Second edition., (Cambridge University Press, 2004), p. x, 19.



against a family matriarch, regardless of circumstances. Athena consoles the Furies, praising
their attempted efforts, and instructing them to spread honor and fortune among the people of
Athens, where the majority of action in this section of the play takes place. Despite their rage the
Furies respect the jury’s decision, as the gods favored the jury as an institution, and the citizenry
viewed it as key to the political structuring of Athenian and Greek democracy.

The veneration of the jury process and its role in enacting justice in legal proceedings
was still powerful long after the Oresteia. While some jury cases in Classical Athens may have
had thousands of citizen members and decided the fates of generals, politicians, and merchants,
its methodology was not adopted by the English. It was not until the beginning of the thirteenth
century that the modern jury formulation was first used as a regular alternative to trial by ordeal
in settling disputes.? King Henry II of England at the Assize of Clarendon in 1066 ordained that
twelve lawful men might report to the royal justices or sheriffs on those accused of certain
serious crimes. But the Fourth Lateran Council in 1215 passed an act abolishing trial by ordeal,
after which major shifts in the role of presentment, and that of the jurors themselves, led to more
direct engagement with trial proceedings in English criminal trials, and increased the
responsibility of jurors in determining guilt and innocence.? These developments, wholly
independent of orders by the Council and specific to the English legal context, coalesced to make
the verdict of the jury the primary procedural element, replacing ordeal, for assessing guilt in
criminal trials. Trial by jury had previously existed in the grand jury form, but trials and verdicts
were administered by a separate entity, be it clergyman or judge. While we usually separate

European civil law from English common law, records from the ensuing eyres held in England

2 Roger D. Groot et al., The Early-Thirteenth-Century Criminal Jury (Princeton University Press, 2014), 3; Lerner,
Reneé Lettow. The Jury: A Very Short Introduction. Oxford, OXF: Oxford University Press, 2023.

3 “Presentment” is the presentation of evidence, information, or a charge to the court, typically from a grand jury.
Groot, p. 13-14.



between 1218 and 1222 reveal distinct phases of the development of trial by jury that occurred in
the immediate aftermath of this edict, and enshrined the jury verdict as an essential piece of trial
proceedings.* Fundamental aspects of the trial by jury emerged during this transitory stage,
laying the groundwork for widespread adoption and usage of jury trials in later centuries.’

My work builds on the questions raised by historians of jury trials in early modern
England such as Thomas A. Green and Barbara Shapiro about how the purview and mandate of
juries evolved from their origins in the finding of fact, to explore how jury procedures in colonial
Maryland were shaped by larger trans-Atlantic debates over the rights of jurors, the legal powers
of jurors, and the consent of the governed.® The main period of focus covered in this thesis, the
second half of the seventeenth-century and early decades of the eighteenth-century, was an era in
which significant and urgent dialogues across the English and British empire were conducted on
the political role of individuals and their relationships to mechanisms of monarchical and
legislative power. One arena in which these questions were being tested was the jury box. By
considering various criminal and civil cases decided by colonial-era Maryland juries, I show that
not only did Maryland juries continue implementing the methods and precedents established in
English courts prior to colonial settlement, but they also adapted these methods and precedents to
accord with their local circumstances. By establishing original legal guidelines for the
consideration and weighting of evidence, Maryland colonists expanded the authority inherent in

the jury system, and increased the scope of jurors’ influence.

4 Naomi D Hurnard, “The Jury of Presentment and the Assize of Clarendon,” The English Historical Review
(Harlow, etc) 56, no. 223 (1941): 374-410.

> Roger D. Groot, “The Jury of Presentment before 1215” The American Journal of Legal History (Oxford) 26, no. 1
(1982): 1-24.

® The late Barbara J. Shapiro and her work “Beyond Reasonable Doubt” and “Probable Cause”: Historical
Perspectives on the Anglo-American Law of Evidence inspired me to expand the breadth of my research, specifically
her arguments about the role of individual conscience and autonomy that developed from jury trials. I believe her
framing of jury power has profound implications for how we understand the development of individual rights in the
seventeenth century, the discussion of which this thesis shall endeavor to adjoin.



In the seventeenth- and eighteenth-centuries, theoretical debates on the role of the
individual in society, and more specifically individual rights and autonomy within the political
apparatus, were altering cultural understandings and reorienting jurisprudential maxims
concerning hierarchical distributions of power. Within the Maryland colony, these hierarchies
were convoluted and constantly evolving, as rebellions, partisan legislative struggles, religious
tensions, and personal feuds left their marks on the political landscape. Jurors played important
roles in limiting the bounds of proprietary and legislative authority, by expanding the role and
power of the jury. Through implementing democratizing jury processes including law-finding,
nullification, affeering, and pleading down, juries inserted themselves into the mechanism of
legislative law-making and judicial enforcement, thereby rebalancing the constitution of the

apparatus of government in the colony.” The various processes available to jurors before and

7 Myriad sources exist that explore the development of the government of the Maryland colony, and its legal
structure. These include the following: John V. L. McMahon, An Historical View of the Government of Maryland,
From Its Colonization to the Present Day (J. Lucas & E. K. Deaver, 1975); John H. Langbein, Reneé¢ Lettow Lerner,
and Bruce P. Smith, History of the Common Law: The Development of Anglo-American Legal Institutions (Wolters
Kluwer Law & Business, 2009); Joseph H. Smith, “The Foundations of Law in Maryland: 1634-1715,” in Law and
Authority in Colonial America: Selected Essays (Barre Publishers, 1965); William E. Nelson, “The Law of Colonial
Maryland: Virginia Without Its Grandeur,” American Journal of Legal History 54, no. 2 (2014): 168-99; Albert
Martinez, “The Palatinate Clause of the Maryland Charter, 1632—1776: From Independent Jurisdiction to
Independence,” The American Journal of Legal History 50, no. 3 (2010): 305-25; Tim Thornton, “The Palatinate of
Durham and the Maryland Charter,” The American Journal of Legal History 45, no. 3 (2001): 235-55; Lois Green.
Carr, “County Government in Maryland, 1689-1709. Vol. 1-2.” (Garland Pub., 1987); Raphael Semmes, Crime and
Punishment in Early Maryland (Johns Hopkins Press, 1938); Carl N Everstine, “Establishment of Legislative Power
in Maryland, The,” Maryland Law Review (1936) (Baltimore, Md) 12, no. 2 (1951): 99—-121; David William Jordan,
Foundations of Representative Government in Maryland, 1632-1715 (Cambridge University Press, 1987); Francis
Newton Thorpe, “The Charter of Maryland: 1632,” Government Printing Office, 1909, Avalon Project - Documents
in Law, History and Diplomacy; and Russell R. Menard, Economy and Society in Early Colonial Maryland,
American Economic History (Garland, 1985). These texts shall form the bedrock of reference points, in conjunction
with legislative records, for understanding the governmental form utilized in colonial Maryland. Similarly, a
compendium of sources shall also be used for formulating a cohesive framework for the various legal entities in
operation during the first century and a half of the colony. These are to include the following: Aubrey C. Land,
“Lord Baltimore and the Maryland County Courts,” Maryland Law Review (1936) (Baltimore, Md) 20, no. 2 (1960):
133-40; Albert W. Alschuler and Andrew G. Deiss, “A Brief History of the Criminal Jury in the United States,” The
University of Chicago Law Review (Chicago, Ill) 61, no. 3 (1994): 867-928; Monica C Witkowski, “Justice Without
Partiality”: Women and the Law in Colonial Maryland, 1648-1715, n.d., 263; James D. Rice, “The Criminal Trial
Before and After the Lawyers: Authority, Law, and Culture in Maryland Jury Trials, 1681-1837,” The American
Journal of Legal History 40, no. 4 (1996): 455-75; William E. Nelson, “The Lawfinding Power of Colonial
American Juries,” Ohio State Law Journal 71, no. 5 (2010): 1003-29; Jeffrey K. Sawyer, “The Rhetoric and Reality
of English Law in Colonial Maryland, Part 1 - 1632-1689,” Maryland Historical Magazine 108, no. 4 (2013): 392—



during trial of how to decide damages owed, consider evidence, and reach trial verdicts allowed
for some level of independence in establishing precedent in trial decisions, particularly in
instances where the law did not directly instruct jurors how to rule.®

The motivations for evaluating evidence using different methods, especially as it pertains
to the moral convictions of the jurors in evaluating evidence and witnesses as articulated by
Barbara Shapiro, involved juries upholding a responsibility to maintain civic stability as well as
ensuring a deference to their own sense of propriety and satisfied conscience. These both
contributed to evolutions of the commonly understood and codified fact-finding mandate of the
jury, and guided sentiment in establishing a colony-wide jury system that possessed extensive
powers and authority to influence jurisprudence, common-law precedent, and application of
enacted laws. Juror participation in legal proceedings meant that a broader portion of the eligible
populace was directly expressing its political viewpoint on laws, even if the jury had no
legislative role in making them.® The goal of this thesis is not solely to recount different
mechanisms by which jury power was expressed, but also to situate that power within the greater
political environment, and show how Maryland juries responded to emerging norms beginning in
the seventeenth-century, by utilizing theories developed by Shapiro. These juries fostered

individual political agency, or at least the opportunity for the expression of agency, as part of

409; Carroll T. Bond, The Court of Appeals of Maryland, A History (The Barton-Gillet company, 1928); William E.
Stoebuck, “Reception of English Common Law in the American Colonies,” William and Mary Law Review
(Williamsburg, Va) 10, no. 2 (1968): 393-426; Gust Skordas and Morris Leon Radoff, “Origin and Evolution of
Maryland Government, 1634-1866,” in The Old Line State: A History of Maryland, Maryland. Hall of Records
Commission. Publication No. 16 (Hall of Records Commission, State of Maryland, 1971); Clinton Ashley. Ellefson,
The County Courts and the Provincial Court in Maryland, 1733-1763 (Garland Pub., 1990).

8 When a trial jury decides on the issue of the case as presented in the indictment and instructions from the bench,
without the presence of a relevant statute or precedent, and reach a verdict independent of judicial direction, it is
referred to as “finding of law,” or “law-finding.” William E. Nelson, “The Lawfinding Power of Colonial American
Juries,” Ohio State Law Journal 71, no. 5 (2010): 1003-29.

% Indeed, one could argue that even if the legislature had limited powers, jury service gave common people greater
capacity to modify the shape of the laws, by modifying the empirical application of the Acts of Assembly.



their participation in the legal process. By exploring the mechanisms of power and the
mechanisms of jury expression in court proceedings, I show that Maryland juries expanded on
the structural developments realized in English courts for allowing finding of law by juries, jury
nullification, and adherence to established precedents allocating specific jury authorities. '°
Modern conventions for jury standards of proof developed during the seventeenth-
century, and influenced the standards adhered to across courts in the English colonies. Barbara
Shapiro’s “Beyond Reasonable Doubt” and “Probable Cause”: Historical Perspectives on the
Anglo-American Law of Evidence offers a comprehensive study of these conventions, wherein
she provides a comprehensive framework which presents an analysis of the role of the
conscience of the juror in arriving at a decision during trial. Lacking the modern technological
tools of evidence gathering, cases would often rely on spoken testimony, placing the ultimate

burden on the jurors of determining what alleged actions transpired.!! Differing standards of

10 According to some historians, jury law-finding of the sort outlined above was in common practice in Maryland
and other colonies throughout the colonial period. In The Law of Colonial Maryland: Virginia Without Its Grandeur,
William E. Nelson argues “the colony’s seventeenth-century courts typically relied on juries to determine issues of
law as well as issues of fact.” In one of the cases Nelson cites, the judges explicitly overrule a motion by the
defendant to halt judgment because a matter of fact had been put to the justices and their established purview was
determining fact. But in another case, Jones v. Dobson, the plaintiff sues to overturn a case wherein a previous jury
had found no cause for action and, argues the plaintiff, had interpreted the law to determine whether the correct
assets had been collected by the defendant, whether the seized assets had been paid to the correct creditor, and
whether the plaintiff had been correctly discharged of liability from his debt.!® The plaintiff argued that the jurors,
rather than issuing a special verdict, had acted erroneously and interpreted the facts of the case to arrive at their
verdict outside of the bounds of normal jury procedure. This made law-finding a part of Maryland court record
which, although not having the weight of legislation, he argues still offered an opportunity to future juries to engage
in similar practices. Douglas Bradburn, in his book The Citizenship Revolution, an exploration of the transition of
colonials from willing subjects to ardent revolutionaries, notes the significance of the jury trial to the colonies, both
as an institution of the common law system, and to give juries “extensive power to decide on both the law and the
facts of the cases within their purview.” Thomas Green, a foremost authority on English and American jury
practices, acknowledges the ability of early American juries to “find” law, but stops short of claiming it as a
widespread practice or something endorsed by legislation.

1680. Proceedings of the Provincial Court 1679/80/1. [Online] Archives of Maryland Online, Volume 69.
Annapolis. p. 353-357.; Nelson, The Law of Colonial Maryland.: Virginia Without Its Grandeur, p. 190-191;
Douglas Bradburn, The Citizenship Revolution: Politics and the Creation of the American Union, 1774-1804, 1st ed.
(University of Virginia Press, 2009). p. 44, 115.; Green, Verdict According to Conscience, Chapter 5.

' Changing considerations of the qualifications for jurors began during the colonial period, partly to address the
desire to prevent young people that met property criteria from serving, but also to effect new standards as
perceptions of the role of local knowledge for influencing verdicts shifted towards privileging direct evidence, as
Holly Brewer notes in By Birth or Consent. Certain colonies undertook this transition more rapidly than others, with



proof, were utilized by jurors well into the nineteenth-century. For grand juries, when evaluating
petitions and accusations prior to trial, these changes in evaluating evidence resulted in two
differing standards of proof, what Shapiro calls “high” and “low,” or what would become the
“beyond reasonable doubt” standard and a “probability” standard. Grand juries were required to
maintain a standard lower than that of trial juries, but the evolution of the levels of proof used by
each group tracked developments from the standards employed by the other. The standard of
legal proof originally employed, and derived from the writings of Romano-canon theorists, was
almost impossibly strict, and very difficult to meet even in circumstances where ostensibly
sufficient evidence to convict was available. Various methods were devised for assigning
numerical values to different types or amounts of proof, which were implemented based on the
crime alleged. And eventually, circumstantial evidence was adjudged to be suitable for
submission in trial. It was from this milieu that the idea of “verdict according to conscience”
emerged.'?

The reasons for granting juries such powers to determine verdicts based on their
consciences were deeply intertwined with broader struggles over emerging ideas about
democratic ideals. I adopt Shapiro’s framework to examine the role of juries and to evaluate the

political power of ordinary people in early colonial America. Shapiro suggested that staid and

Maryland instituting juror oaths soon after the founding of the colony, but also allowing for the presentation of
character witnesses with intimate knowledge as to the behaviors and “soul” of the defendant a regular occurrence.
No age requirement was enacted until well into the eighteenth-century. But while this legacy of utilizing personal
connection to a defendant to gauge culpability continued, Maryland mirrored other colonies in requiring a particular
consideration of infallible proof of events when determining the facts of a case. Holly Brewer and Omohundro
Institute of Early American History & Culture., “Chapter 4: Subjects or Citizens? Inherited Right versus Reason,
Merit, and Virtue,” in By Birth or Consent : Children, Law, and the Anglo-American Revolution in Authority
(Published for the Omohundro Institute of Early American History and Culture by the University of North Carolina
Press, 2005).

12 Barbara J. Shapiro, “Beyond Reasonable Doubt” and “Probable Cause”: Historical Perspectives on the Anglo-
American Law of Evidence (University of California Press, 1991). See Chapter 1 for discussion of the role of John
Locke and other contemporary theorists on conceptual methodologies of logic that inspired the different standards of
proof, and how they were integrated into the same.



established religious maxims, and emerging scientific theories, were employed in a two-part
formula to evaluate the evidence of witnesses, a process implemented to address procedural
concerns dating to at least the early sixteenth-century.!® The entrenchment of jury trials in the
English legal system, and the mechanisms established in the early years of its introduction
cemented the prevalence of trial by jury in English court proceedings. In the centuries following
its introduction, the role of the jury was established as the “finders of fact,” with the judges
tasked with interpreting, or “finding,” law. This mandate was increasingly associated with juries
as the mechanisms of evidence progressively relied on character and witness testimonies.
Statements given under oath were routinely scrutinized during the seventeenth-century as part of
trial proceedings. Great importance was placed, when available, on personal connections or
knowledge of the defendant’s morality and community standing in determining the veracity of
accusations, witness statements, and arguments by counsel. This intimate knowledge of the
personalities at play during the trial proceedings was thought to help “guide” the jury to the
correct verdict.'* And the resulting conclusion following sufficient inquiry came to be known as
“satisfied conscience,” a standard encompassing both religious and scientific techniques that
would become central to the creation of the “beyond reasonable doubt” standard.

Shapiro’s formulation of differing standards of proof, and how these standards were
utilized during trial proceedings, highlights the importance of the unique perceptions of jury
members in rendering a verdict. One crucial element of this process was the personal nature

inherent in each decision from each juror. The relevant evidentiary presentations,

13 Shapiro, County Government in Maryland, p. 11.

!4 Thomas Andrew Green, “Chapter 4: The Transformation of Jury Trial in Early Modern England,” in Verdict
According to Conscience: Perspectives on the English Criminal Trial Jury, 1200-1800 (University of Chicago Press,
1985); J. S. Cockburn and Thomas Andrew Green, “Jury Trial at Gaol Delivery in the Late Middle Ages: The
Midland Circuit, 1400-1429,” in Twelve Good Men and True: The Criminal Trial Jury in England, 1200-1800,
Course Book, Princeton Legacy Library (Princeton University Press, 1988).



pronouncements from lawyers, and required judicial instructions all served to suggest a
particular outcome from the proceeding, but the final decision for the juror was always arrived at
individually. The two main types of jury independence addressed in this thesis, jury nullification
and jury law-finding, both relied on unimpeached, individual decisions from jurors. Our modern
conceptualizations of these two processes require particular aspects of a jury’s decision-making
operation to be present for the resulting verdict to be deemed jury nullification or law-finding.
Jury nullification requires the deliberate rejection of evidence, and law-finding requires incipient
additions to existing case or legislative law.!> The evolutionary course of juries to allow for these
processes was complex, involving a transition from the established understanding of the role of
juries in determining fact, following law, and espousing the moral ethos of the community. This
evolution was accompanied by other methods and viewpoints that allowed for jurors to steer
legal outcomes, yet without such acute separation from established laws and procedures.
Separating the mandate of “finding fact” from interpreting law, and the assignment of the
“fact-finding” mandate during trial to juries, were fundamental developments in legal theory. As
a result, the importance of juries to trial outcomes increased, and the according influence of a
wider swath of the population on legal proceedings rose.'® Jury members were supposed to have
intimate knowledge of at least some of the persons participating, and this knowledge was
expected to be used to help arrive at a more accurate and just verdict. Judges were meant to
determine how relevant laws applied to the circumstances of the case, while the juries were

tasked with establishing what those circumstances were. In Bushel’s Case in 1670, the case that

15 Law-finding is defined in footnote 8.

16 For further writing on the development of jury processes during and the fact-finding role of the jury, see Green,
Verdict According to Conscience; Cockburn et al., Twelve Good Men and True; Shapiro, “Beyond Reasonable
Doubt”; Roger D. Groot, “The Jury in Private Criminal Prosecutions Before 1215,” The American Journal of Legal
History 27, no. 2 (1983): 113-41; Hurnard, The Jury of Presentment and the Assize of Clarendon.



codified the right for juries to nullify verdicts, the presiding Chief Justice John Vaughan argued
there was a fundamental difference between verdict and testimony.!” Later tools of power
acknowledged to be inherent in the jury, including jury nullification, jury law-finding, and the
use of juries outside of criminal trial proceedings, all stemmed from this original fact-finding
authority.

Provision of these mechanisms by which jurors could temper the influence of entrenched
legal entities perpetuated routes of individual power and autonomy within the legal system. But
they also impacted established precedent and procedures, while maintaining juror autonomy
without excessively destabilizing the perceived dominion and authority of the monarch and its
subsidiaries. As standards of evidence changed, juries began demanding more evidence to
convict, but also utilized these alternate mechanisms to achieve what they deemed as sufficiently
just outcomes.'® The benefit of clergy was one such alternate mechanism, wherein the defendant
might request, after sentencing, clemency from their punishment, assuming it is their first time
committing an offense.!” Criminal juries in England and the colonies would routinely reduce the

charge levied in a trial to a “clergyable” offense, so as to avoid sentencing the defendant to the

17 Anonymous, The Case of Edward Bushel, John Hammond, Charles Milson and John Baily, Citizens and Free-
Men of London, Stated and Humbly Presented to the Honourable House of Commons Assemb’ed in Parliament
(London, 1670), 1 broadside., Early Modern Collection (2240895544; 1182:15),
https://www.proquest.com/books/case-edward-bushel-john-hammond-charles-milson/docview/2240895544/se-
2?accountid=14696. This case was not the first instance of jury nullification. The practice can be traced to at least
the mid seventeenth-century, as used to acquit John Lilburne of treason, but its origins are even older. Josh
Perldeiner, “Juror Purgators: The Evolution of Compurgation and Jury Nullification Notes,” Connecticut Law
Review 48, no. 5 (July 2016): 1641-64, https://opencommons.uconn.edu/law_review/341. Bushel’s Case resulted in
a prohibition on punishing jurors for engaging in the practice of finding against evidence.

18 Shapiro, “Beyond Reasonable Doubt,” Chapter 4; Cockburn et al., Twelve Good Men and True, p. 54-58.

19 The origins of “benefit of clergy” lie in the absolution of priests and monks accused of felonies from “the secular
jurisdiction of the King’s courts to the ecclesiastical jurisdiction of the Bishops’ courts.” The benefit was gradually
allowed to others. Jeffrey K. Sawyer, “‘Benefit of Clergy’ in Maryland and Virginia,” The American Journal of
Legal History (Oxford) 34, no. 1 (1990): 49-68, p. 54-58; Green, Verdict According to Conscience, p. 117-122;
Peter. Linebaugh, The London Hanged: Crime and Civil Society in the Eighteenth Century, 2nd ed. (Verso, 2003),
Chap. 2: 1665. Proceedings of the Provincial Court, 1663-1666. [Online] Archives of Maryland Online, Volume 49.
Annapolis. Preface 15-16, p. 166-168, 234-235, 453, 496, 538-545, 555; 1674. Proceedings of the Court of
Chancery, 1669-1679. [Online] Archives of Maryland Online, Volume 51. Annapolis. Preface 16-17, p. 119, 121-
130.

10



gallows.?° This practice became increasingly common at the end of the sixteenth-century and
into the seventeenth-century. During the early administration of the Maryland colony, ensuring
benefit of clergy and the right to claim it was one of the first actions undertaken by the
Assembly.?! This act allowed “clergy to some capitall felonies,” the complete list of which was
not specified. Later acts removed benefit of clergy for some crimes, including for engaging in
piracy, and commission of “any Act of Hostility by Comission from or in the Service of any
forreigne Prince State or Potentate.”?? But the availability of benefit of clergy for murder, the
most usual charge it was employed against, and its remaining applicability to many others
besides, removed the necessity of frequent sentence reduction by Maryland juries, at least in
cases that specifically mention benefit of clergy.?* The relatively common offense of hogstealing
carried with it, after the third instance, the death penalty without the benefit of clergy. In every
instance however, the defendant was either acquitted by the jury or proclamation, or through
some other mechanism.?* These protections all allowed for some amount of jury control over
capital cases, without requiring reliance on processes that fully supplanted political authority
from the proprietor or Assembly.

At the same time these developments in jury independence were being introduced, tested,
and adopted, judges were quite unrestrained in the type and breadth of amendments to jury
makeup, instruction, and indeed evidence presented during case proceedings, in some instances

even voiding jury verdicts. According to Matthew Hale, the judge was “able in Matters of Law

20 Cockburn et al., Twelve Good Men and True, p. 172.

21 1637. Proceedings and Acts of the General Assembly January 1637/8-September 1664 [Online] Archives of
Maryland Online, Volume 1. Annapolis. p. 22.

221699. Proceedings and Acts of the General Assembly, March 1697/8-July 1699 [Online] Archives of Maryland
Online, Volume 22. Annapolis. p. 568-570.

231665. Proceedings of the Provincial Court, 1663-1666 [Online] Archives of Maryland Online, Volume 49.
Annapolis. Preface, xv-xvii; p. 235; p. 544-545.

2 Proceedings of the Provincial Court, 1670/1-1675 [Online] Archives of Maryland Online, Volume 65. Annapolis.
Preface, xxi-xxii.

11



emerging upon the Evidence to direct them [the jury]; and also, in Matters of Fact, to give them a
great Light and Assistance by his weighing the Evidence be fore them...”?’ Part of this would
have stemmed from a view that judges, as the entity most familiar with the complexities of the
common law and its enforcement, were best equipped to influence the trial outcome, and could
properly direct a misinformed jury.?® Judges did indeed direct juries to reconsider their verdict
when it was felt to be particularly anomalous, but this practice was by no means systematically
applied.?’

My initial research on this topic emerged from an interest in jury nullification, and the
historical origins of its practice as a tool of jury independence and power for preserving
individual, and thereby collective, autonomy. Jury independence is a core protection against
despotism.?® Jury nullification, in particular, is the final safeguard for a state’s population against
an overarching government.?® I chose to explore the development of jury nullification in the
colonial United States, specifically colonial Maryland, from the initial populating of the colony

in 1634 to the end of the royal governorship period in 1715. I decided to focus almost entirely on

25 Cockburn et al., Twelve Good Men, p. 138.

26 Cockburn, Twelve Good Men, Chapter 5; Green, Verdict According to Conscience, Introduction and Chapter 2,
especially as it concerned juries in the fourteenth century, during the time when juries self-informed; for an example
of a trial case that involved significant judicial intrusion, see Peter Charles Hoffer, The Salem Witchcraft Trials: A
Legal History (University Press of Kansas, 1997); Shapiro, “Beyond Reasonable Doubt,” Chapter 2; Sawyer,
Benefit of Clergy, p. 53-54, p. 60.

271707, Somerset County Court Judicial Record, 1707-11 p. 104, C1774-18, Maryland State Archives.

28 Alan W Scheflin, “Jury Nullification: The Right to Say No,” Southern California Law Review (Los Angeles,
Calif) 45 (1972): 168-226; Jenny E. Carroll, "Nullification as Law," Georgetown Law Journal 102, no. 3 (2013):
579-635.

2% According to the Legal Information Institute, a non-profit legal research resource published by Cornell Law
School, jury nullification is defined as “a jury's knowing and deliberate rejection of the evidence or refusal to apply
the law either because the jury wants to send a message about some social issue that is larger than the case itself, or
because the result dictated by law is contrary to the jury's sense of justice, morality, or fairness. Essentially, with
jury nullification, the jury returns a “not guilty” verdict even if jurors believe beyond a reasonable doubt that the
defendant broke the law. “jury nullification. (n.d.). Legal Information Institute. Retrieved March 2025, from
https://www.law.cornell.edu/wex/jury nullification. An illustrative example is the libel case of John Peter Zenger,
whose lawyer, Andrew Hamilton, argued that truth was a viable defense against a claim of libel, which the jury
agreed with, even though established precedent and law did not acknowledge such a claim. Andrew Hamilton., &
James Alexander. (1770). A brief narrative of the case and trial of John Peter Zenger, printer of the New-York
weekly journal, for a libel. Re-printed, by John Holt, at the Exchange.
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Maryland court records, partially because these records have not been explored for the specific
topics I write about, but also because the type of information I am attempting to extract from the
primary historical record is best done using the specific language from trial records. After
examining the records listed in the footnote below for instances of nullification, law-finding, etc.,
I focused on records from Charles, Kent, and Somerset County available in the online archives,
specifically compiling metrics on the frequency of grand jury presentments, trial jury verdicts,
and other trends inherent in the county courts. This helped to provide perspective on common
patterns particular to juries that would not necessarily emerge from the collecting of individual
cases across decades and regions. Contextualizing these elements of the jury within the colonial
legal system is crucial to understanding its position within the broader state apparatus.

I explored many different types of sources, including colonial and early national
newspapers accessible via America’s Historical Imprints and America’s Historical Newspapers,
as well as other printed sources, including American Broadsides and Ephemera, which contains
over 30,000 distinct newspaper and general published works from the mid-eighteenth century to
the turn of the twentieth century. I looked for books with sections on jury functioning, including
justice of the peace manuals, via Early American Imprints, Series 1. These databases contain a
vast majority of the published works available from the colonial period. They also allow for
targeted word searches, meaning articles related to jury actions, trials, or verdicts could be
scrutinized for language suggesting the implementation of jury nullification. The main goal
during this early research was to find source material on jury nullification, but these searches
yielded somewhat problematic results in that jury nullification was not reported using those

specific terms. Usually when discussed, it would be referred to as “finding against evidence,” or

13



“finding contrary to evidence.”?® These same phrases were also used by attorneys to justify their
opposing claims in appeals cases, or by the parties in a case to highlight wrongdoing or mistakes
by the opposition.3! The method of reporting in these publications on nullifying cases precluded
in-depth understanding of the specifics of a case that might yield insight into usage of jury
nullification. So an alternative was needed.

I then turned to the court records from colonial-era Maryland available through the state
archives digital project Archives of Maryland Online, and to manuscript court material from the
Maryland State Archives in Annapolis, Maryland. The available digitized records included
judicial records from courts of chancery, county and land courts, and the Provincial Court, the
highest court of appeal in the colony.?? These records are taken from transcriptions of the
original archival record, and while generally usable for searches of this type, they do not contain

the complete chronicle of Maryland court records. I also considered many of the court

30 One article in the Gazette of the United States contained a reprinting from The English Chronicle wherein the
author advocated for a legal remedy for written libels, specifically for them to have the same exculpatory standard as
slander, or spoken defamation, where the truth of a statement decriminalizes the defamatory nature of the
proclamation. They cite a case in James Burrow’s Reports of Cases Adjudged in the Court of King's Bench, where a
plaintiff proved that the defendant had libeled him, but the jury “took all circumstances into consideration,” and
found for the defendant. The case, Dr. Burton vers. Thompson had originally been heard in November 1758 in the
Court of the King’s Bench. No articles mentioning cases adjudicated in Maryland that so explicitly describe jury
nullification could be located. From the English Chronicle. Libels. (1795, February 18). Gazette of the United States,
VII (42), p. 3. Available from Readex: America's Historical Newspapers.

31'1665. Proceedings of the Provincial Court, 1663-1666. [Online] Archives of Maryland Online, Volume 49.
Annapolis. P. 451, 231, 87; 1668. Proceedings of the Provincial Court, 1666-1670. [Online] Archives of Maryland
Online, Volume 57. Annapolis. P. 310. The following volumes also contain such examples: Volumes 54, 57, 557.

32 From its outset the Assembly attempted to enshrine the right of appeal in provincial law. 1638/9. Proceedings and
Acts of the General Assembly January 1637/8-September 1664. [Online] Archives of Maryland Online, Volume 1.
Annapolis. p. 47. In its earliest form, this process would have been delegated to the “chief Justice of the Province or
the time being or by and before such other Commiss: or Commission™. as the Lord Proprietarie of this Province or
the Leiuten": Generall shall authorize to hear and determine the same...” but the law was only read twice, not the
requisite three to pass. At least by 1657 civil appeals were being heard and referred to as such, although almost
certainly this practice was occurring earlier, with the establishment of the counties of Anne Arundel and Calvert in
1650 and 1654 respectively. See AOMOL Vol. 57, preface p. 23-25 for a description of some early elements of
appeal procedure, including the process for bringing an appeal, and the finding that all of the appeals brought to the
Provincial Court from 1666-1670 were civil. Further reading may also be found in Carroll T. Bond’s The Court of
Appeals of Maryland, A History.
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manuscript records in the Maryland State Archives.?? It was around this time I expanded my
research to encompass a broader range of jury mechanisms and ideas, including law-finding and
more varied applications of jury nullification, to allow for the different contemporary processes
used that might not adhere to our current definition, but still achieved the same result. This
change gave the opportunity to further understand the historical context of the jury and any
debates surrounding it as an institution. Thus, to find the documents that contained writings on
juries, I searched for any and all documents in the Early American Imprints, Google Books
Ngram Viewer, and ProQuest containing the word “jury”. In each database, I limited the search
to the primary years of proprietary and royal government in the colony, and when significant
historical events related to the jury were occurring. We see a dramatic spike in book
publications, for instance, that mention the jury in the decade just before the American
Revolution, an almost tripling from 1760 to 1770.3* While these sources did contain intriguing
cases and arguments about jury nullification and law-finding, the majority were unfortunately
outside the scope of this thesis to include, either because the cases originated from a different

colony, or were published after the proprietary and royal governorship periods on which I focus.

33 The specific court records read are as follows: from AOMOL, the Charles County Court records C658-1-6, and
CM 376-37; the Kent County Court records C1091-1-3, CM649-1, 3-4, CM669-1-7, C1048-2, 5; the Prince
George’s County Court records C1191-1; Proceedings of the Provincial Court S551-1-8, the Somerset County Court
records C1774-1, CM 962-2-13, 28-34, 36, the Talbot County Court records C1875-1; from the Maryland State
Archives, the Somerset County Court records C1774-14-16; the Prince George’s County records C1191-2-4; the
Cecil County Court records SK 4, pp. 226-306, C606-1-2; the Provincial Court Criminal Records TG, pp. 1-121a,
S547-1-2, S551-8-9; the Talbot County Court records C1857-1, 3; the Montgomery County Court records C1137-1;
and the Kent County Court records C1089-1, C1091-21, C1043.

3% Google Books Ngram Viewer. (2022).
https://books.google.com/ngrams/graph?content=jury&year_start=1634&year_end=1800&corpus=en-
2019&smoothing=0&case insensitive=false. The saturation of source materials writing on the preservation of the
jury in the leadup to events surrounding the Revolution is notable, as the mention of trial by jury includes the issue
as part of the liberty debate, and not an insignificant part. Despondency expressed in the Declaration of
Independence about the suspension of trial by jury is rectified by the preservation of the jury trial by the various
state constitutions. This area of research could benefit from further exploration, especially as to the popular
understanding of the role of trial by jury, its impacts, its limitations, and sentiment for adopting the trial by jury
influencing the creation of American constitutionalism.
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https://books.google.com/ngrams/graph?content=jury&year_start=1634&year_end=1800&corpus=en-2019&smoothing=0&case_insensitive=false

To understand how juries were situated in colonial governance and influenced political
outcomes, I also read widely in secondary sources about the state structure of colonial Maryland,
especially of its first eighty years. Lois Green Carr, David W. Jordan, Joseph H. Smith, and
others convey, in great detail, the composite elements of the proprietary government that
prevailed in Maryland from 1634 to 1689, and the royal government from 1689 to 1715. Their
scholarship centered both the legislature and the legal system, as the overlap between the two
was significant, with numerous members of the Upper and Lower Houses of the Assembly
serving as judges or clerks, and vice versa. Lois Green Carr’s doctoral dissertation, County
Government in Maryland, 1689-1709 dealt almost exclusively with the design of the legal
system and interactions with the Assembly, all during the royal governing period. David W.
Jordan wrote Foundations of Representative Government in Maryland to present the
development of the Assembly during the first proprietary period and royal governmental period,
and how different political power structures overlapped and collided.? Joseph H. Smith wrote a
similarly comprehensive essay on the courts during the first proprietary period, outlining the
types of crimes adjudicated in the various courts, but also the authority from which the courts
derived their mandate. Each of these undertakings required situating the power of the proprietor
within the authors’ geographic and thematic areas of interest. My work builds on these efforts to
understand colonial governance by focusing on how the role of juries served to advance

individual political power. It also endeavors to explore the implementation of these jury

35 As noted in a footnote below, prior to 1650 the Assembly met as a unicameral body consisting of both appointed
and elected representatives, and indeed in its earliest sessions called all available freemen in the colony to attend.
When I refer to “the Assembly” throughout this piece, unless otherwise specified I am referring to the ensemble
consisting of both member types, regardless of the age. The responsibilities of the Upper House of the Assembly,
whose members simultaneously made up the Privy Council of Maryland and until the 1690s also the Provincial
Court, extend beyond the authorities inherent in the legislature. If I make a statement concerning the actions or
political postures of the Upper House, or complete Assembly, it is solely to be understood to refer to their role in
that particular body.
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procedures within the colonial-Maryland context. In order to establish a more complete picture
of the impact of juries during the colonial era, it is necessary to examine the motivations behind
the issued verdicts, rather than solely enumerate them. Consideration of the constituent
circumstances that informed jury decisions beyond only testimony contributes to fuller
understandings of the legal and political maxims guiding jury outcomes.

Of the numerous political, economic, and cultural frameworks available to inform our
understandings of political allegiances held within the colonial populace, the degree of
acceptance of and adherence to the proprietary system by the entity in question need necessarily
be one of the earliest considered. While far from a unique system within the English colonies, the
proprietary system of governance within the colony during the first (1634-1689) and second
proprietary periods (1715-1776) repeatedly experienced, and some would argue fomented, civil
upheaval and rebellion.>® Arguably the most significant political event of the seventeenth-century
to the colonial enterprise, the trial of Charles I, hinged on the ability of the prosecution to assert
the legitimacy of proceedings, and the authority of the commissioners, or jurors, to decide the
fate of the king. The story of the effort by the prosecuting solicitor for the trial, John Cooke,
centers on the importance of establishing jurisdiction of the High Court of Justice, and in pursuit
of approval, highlights the fallibility of the monarch as a supreme sovereign authority, and
advocates for an end to impunity for heads of state. “The denial of impunity...had a special
significance: kings would henceforth preside over the government of the realm without divine
ordainment or sovereign immunity.”3” A rebellious, anti-monarchical and anti-proprietary

contingent existed in Maryland from its outset, and propensity towards democratic ideals and

36 Carolina, the Province of New York, and the Province of Pennsylvania all were proprietary colonies.
37 Geoffrey Robertson, The Tyrannicide Brief: The Story of the Man Who Sent Charles I to the Scaffold (Pantheon
Books, 2006), p. 139.
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practices constantly clashed with proprietary and royalist fealty. The charter imbued the
proprietor with exceeding authority over the legislative, judicial, and military operations of the
colony. Many within the colonial subject population undertook an ever-present operation of
determining the bounds of that authority and tolerance of proprietary decisions in response.

Chapter One focuses on the political context in which the elected Assembly formed and
developed, and examines the nature of state power as expressed through state governing
bodies.* The charter provided the opportunity for the proprietor to form and dissolve a
legislature with his consent or that of the council, but this rarely occurred.?® Four years after the
charter was first enacted, the Lord Baltimore granted the Lower House of the legislature the
authority to pass laws, a delegation of authority with far-reaching consequences. This chapter
delves into how the Lower House, and Assembly, matured following this acquiescence, and how
different political factions jockeyed for supremacy over the course of the following century. It
begins with the early years of the colony, and briefly touches on the civil discord that prevented
early stabilization of state operation. It continues by exploring the administrative sophistication
that occurred following the quelling of unrest, the early records of county court operations, and
the effect that introducing common law as the overarching legal framework had on state

administrative operations.*’

38 Further exploration of topics relevant to the makeup of state power in the Maryland colony can be found here:
Jeffrey K. Sawyer, “‘Benefit of Clergy’ in Maryland and Virginia,” The American Journal of Legal History
(Oxford) 34, no. 1 (1990): 49-68; James D. Rice, “The Criminal Trial Before and After the Lawyers: Authority,
Law, and Culture in Maryland Jury Trials, 1681-1837,” The American Journal of Legal History 40, no. 4 (1996):
455-75; Alan F. Day, “Lawyers in Colonial Maryland, 1660-1715,” The American Journal of Legal History
(Oxford) 17, no. 2 (1973): 145-65; Tim Thornton, “The Palatinate of Durham and the Maryland Charter,” The
American Journal of Legal History 45, no. 3 (2001): 235-55.

39 Prorogation, however, was quite common. AOMOL, Volume 7, p. 314, 401; Volume 1, p. 103, 113; Volume 2, p.
270, 333.

40 The records of county and Provincial Court records regularly contain the names of the jurors participating in the
various cases heard. Connecting those names to other public records has been done in the case of St. Mary’s County
by Lois Green Carr. Otherwise, attaching the jurors to other public positions, commercial activities, and religious
affiliations remains an arduous task. Religion played a well-established and crucial role in the culture, economic
activity, and government of Maryland. However, attributing a religious connection between jurors and their verdicts
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Chapter Two builds on the discussions of power presented in the previous chapter by
scrutinizing common jury practices across Charles, Prince George’s, Somerset, Cecil, and Kent
counties, along with Provincial Court records, the topic of jury law-making, and how certain
cases using this mechanism found in county court and Provincial Court records seem to suggest
the establishment of original precedents given by Maryland juries. As discussed above, jury law-
making emerged from larger discussions about the role of the jury during trial proceedings, as
theories about the bounds of jury power were being reconsidered.*! Building on the works of
Green, Shapiro, and Cockburn that consider the transformation of the jury in England, I have
sought to understand how these changes impacted the Maryland colony. In particular, I
investigate evidence of jury law-making, both as a legal mechanism, but also a tool of political
power and expression, in contrast to the practices utilized in routine jury proceedings, as well as
considering the mid-century demographics of Charles County to further scrutinize the
democratic role of the jury to the community. The convergence of political will derived from the
authoritative state expression of legitimacy resulting from juries being an element of legal
proceedings, and the individual autonomies inherent in the act of jurors’ law-finding, creates a

unique articulation of political power, simultaneously independent of traditional legislative

rendered is beyond the scope of this thesis, and perhaps impossible. My intention with this thesis is to focus on the
legal and political ramifications of the implementation of certain jury process, and since no discernible link between
these processes, the resulting verdicts reached, and religious motivations for reaching them, I chose to omit a
concerted evaluation of the political consequences of religion in the colony’s development. For further consideration
of religion in the colonial context, see Antoinette Patricia Sutto, Loyal Protestants and Dangerous Papists Maryland
and the Politics of Religion in the English Atlantic, 1630-1690, 1st ed. (University of Virginia Press, 2015); Lois
Green. Carr et al., Colonial Chesapeake Society (Published for the Institute of Early American History and Culture,
Williamsburg, Virginia, by the University of North Carolina Press, 1988); Robert J. Brugger, Maryland, A Middle
Temperament, 1634-1980 (Johns Hopkins University Press, 1996); Michael James. Graham, “Lord Baltimore’s
Pious Enterprise: Toleration and Community in Colonial Maryland, 1634-1724” (Thesis (Ph. D.)--University of
Michigan, 1983., 1983); John D. Krugler, English and Catholic: The Lords Baltimore in the Seventeenth Century
(The Johns Hopkins University Press, 2004); David S. Lovejoy, The Glorious Revolution in America: With a New
Introduction (University Press of New England, 1987); Noeleen Mcllvenna, Early American Rebels: Pursuing
Democracy from Maryland to Carolina, 1640-1700 (The University of North Carolina Press, 2021); Newton
Dennison Mereness, Maryland as a Proprietary Province (Macmillan, 1901, 1994).

41 See Twelve Good Men and True, and Verdict According to Conscience.
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apparatuses and sanctioned by the very same structure it circumvents. The cases presented offer
examples of precedent creation by juries, and are accompanied by analysis of the relevant case
facts, particular legal principles applied, and explanations for their categorization as exemplary
of law-making.

Chapter Three analyzes the development of jury nullification as another expression of
political will. I began by asking to what extent was jury nullification, or “finding against
evidence,” accepted, how can we measure it, and how it changed over time.** The instance of
jury nullification that led to the codification of its acceptance occurred during Bushel’s Case in
1670, involved William Penn, a noted Quaker, and disagreements about the freedom of religion.
Bushel’s Case was the landmark case that recognized the right of common law juries to engage
in nullification, but its practice had been relatively commonplace for decades before its
ordaining.*® Jury nullification stands as a hallmark of the ability of the jury to enact its mandate
as the finders of fact, and I provide consideration of that practice in Maryland, via other county
and Provincial Court cases. It is in conjunction with this mandate I also evaluated the impacts of
ascribing such authority to determine case outcomes to juries. I did so partially by collating the
perspectives of contemporary authors on the topic of jury nullification, to assist in situating the
proposed actions of Maryland juries in the larger British colonial context. In establishing the

usage of jury nullification as the best explanation for the jury verdict, as shown in the case

42 For an in-depth exploration of jury nullification across the colonies, see Stanton D. Krauss, “An Inquiry into the
Right of Criminal Juries to Determine the Law in Colonial America,” The Journal of Criminal Law & Criminology
(Baltimore, Md., etc) 89, no. 1 (1998): 111-214; Alan Scheflin and Jon Van Dyke, “Jury Nullification: The
Contours of a Controversy,” Law and Contemporary Problems 43, no. 4 (1980): 51; Alan W Scheflin, “Jury
Nullification: The Right to Say No,” Southern California Law Review (Los Angeles, Calif) 45 (1972): 168.

43 For further contextualization of the impact and response to Bushel’s Case, see Simon Stern, “Between Local
Knowledge and National Politics: Debating Rationales for Jury Nullification after Bushell’s Case,” The Yale Law
Journal (New Haven) 111, no. 7 (2002): 1815-59; Kay Crosby, “Bushell’s Case and the Juror’s Soul,” Journal of
Legal History 33, no. 3 (2012): 251-90. The jury were first imprisoned for rendering a false verdict, but were
subsequently freed and cleared of any malfeasance by Chief Justice John Vaughan. See Chapter 3.
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Nicholas Sewall against John Estis and Jasper Lynch, I contend that the practice of jury
nullification in the colony, as derived from the actual case record, should be accepted and
considered as being in agreement with contemporary characterizations outside of court writings,
along with resituating of understandings of the trial jury as a mechanism for individual and
collective expression of political power and community morality.

Situating the participant jurors in the broader political apparatus, by considering the
political expression inherent in the verdicts herein, supplements discourse on the hierarchical
apparatuses of power, whether at the level of colonial administration, or in individual members
of the colonial populace. The political assertions accompanying the verdicts in these cases
provide the subject populace an avenue of authority unavailable through any other mechanism.
My conceptualization of this power and authority is very much derived from the definition used
by Michel Foucault, in that the coercive nature of a system of power cannot solely be repressive,
it is necessarily productive, establishing new mechanisms for the furtherance of its ideological
goals, that eventually result in “a [new] 'economy' of power, that is to say procedures which
allowed the effects of power to circulate in a manner at once continuous, uninterrupted, adapted
and 'individualised' throughout the entire social body.”** The influence of the categorization of
behaviors as being criminal offences, against the social good of the community, or capital
offences, steered different social groups and actions into distinct classifications, and the structure
of the state, as promulgated through the legal system and beyond through the coercive nature of
non-state power networks, perpetuated a self-reinforcing and self-generating disciplinary

structure that propagated “the great negative forms of power.”® 1 explore this structure through

44 Michel Foucault and Colin Gordon, Power/Knowledge: Selected Interviews and Other Writings, 1972-1977, 1st
American ed. (Pantheon Books, 1980).
4 Ibid, p. 122.
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its representation in different state bodies and individual actors influencing the direction of
authoritarian maneuvering within and outside of chartered government entities.

These different governmental bodies and actors, when they direct power stemming from
particular political actions, are guiding the progression of the political apparatus within the
colony. Certainly, when an individual is participating in a mechanism of state function, they are
engaging with a political process. And even when there is no state body party to this interaction,
the relevant laws regulating the acts and culturally-derived expectations of behavior constitute
manifestations of constraint from the state. Thus, the actions taken by colonists, when they fall
within the realms of acceptable behavior as laid out by the state apparatus, whether or not they
directly connect with the state, serve to perpetuate the political stability of the proprietary
authority. And when actions fall outside of those realms, the regulatory mechanisms of
punishment and prevention inherent in the design of government swoop in, as a means to
reinforce the authority and sanctity of the state. This inescapable specter of state proximity is
constant in a society. Using an extension of Wittgenstein’s private language argument, and in
alignment with Foucault’s formulation of power as “a machine in which everyone is caught,
those who exercise power just as much as those over whom it is exercised,” the political actions
of any person, group, or body should be considered to necessarily impact and interact with those
affected by that action, even if that action contravenes the interests of the state.*® And yet, the
two main legal processes examined in this thesis, jury law-finding and jury nullification, function
at the tangent of these two realms, simultaneously occupying both and contradicting both. The
trial process serves as an extension of proprietary power, a fundamental tenet of state

sovereignty. In both law-finding and nullification, it is powerless to compel any particular

46 Ludwig Wittgenstein, Philosophical Investigations (Macmillan, 1953).
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verdict, partially as a function of the inurement inherent in the practice of the two mechanisms.
The jurors are able to return a result simultaneously self-derived, without the court requiring a
particular verdict based on a given set of circumstances, and yet binding on adherents to the
proprietary system of governance. They occupy a dyadic touchpoint of two political spheres,
without being wholly subservient to the dictates of either. And in the instance of jury
nullification, one could argue it supersedes the proprietor’s authority, depending upon the
specific circumstances of the case. Furthermore, in both instances, the state structure endorses
this contravention, imparting its imprimatur on these exceptions from the mechanisms of state
control, intra vires and ultra vires. There exist few other historical examples of such convoluted
contradictions of political power.*’

All of the cases that I present in the body of thesis were heard during the first proprietary
period, which ran from the initial settling of the colony in 1634, to the institution of the royal
government following the Protestant Revolution in 1689. They include cases heard in county
court, where at least one justice was also member of the Privy Council of Maryland, and by the

Provincial Court, whose membership was for almost a century composed of the appointees to the

Upper House of the Assembly.*® Few changes to the court system and Assembly authority were

47 The homo sacer and sovereignty as outlined by Giorgio Agamben presents one such similar instance. Giorgio
Agamben, Homo Sacer: Sovereign Power and Bare Life, Meridian (Stanford University Press, 1998).

48 Carr, County Government in Maryland, p. 544, 10; Prior to 1650, the Assembly met as a unicameral body,
composed of appointed and, after 1637, elected representatives. Its earliest iterations and fully three of its first seven
meetings called all freemen to attend. “Elected assemblies with smaller memberships became increasingly the
practice during the 1640s, while attendance at the occasional open meeting declined noticeably. At one such
gathering in 1642, 19 men cast proxies for at least 138 eligible freemen who chose not to be present.” Also in 1650,
the transition was implemented from delegations nominally comprised of all eligible freemen to solely appointed
councillors and burgesses attending. Committees previously comprised of both types of assemblymen now consisted
entirely of appointees or elected representatives. Jordan, Foundations of Representative Government, p. 31-100;
Governor Francis Nicholson ended the practice of members of the Privy Council contemporaneously sittings as
members of the Provincial Court. “Nicholson totally separated the two bodies and reduced the number of other
offices held by councillors as well.” Carr, County Government in Maryland, p. 22; David W. Jordan, “Maryland’s
Privy Council, 1637-1715,” essay, in Law, Society, and Politics in Early Maryland (Baltimore, MD: Johns Hopkins
University Press, 1977), 65-83.
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made in the immediate aftermath of the revolution, with some alterations in the conduct of
appeals and a decrease of plural judicial appointments.*’ But beginning in the 1670s and
increasingly so during the royal government period, legislation from the Assembly elevated the
authority of justices, by instituting the power to single county court judges to award damages in
certain types of cases, hear and decide actions without a jury when the demand in the case was
below a certain monetary figure, and conduct summary trials for criminal offenses.>°
Commissions, the mandates from the governors or proprietor that authorized the courts to
exercise legal jurisdiction, generated as a political struggle of no small proportion in the leadup
to the revolution.

From the outset of the colonial project to well into the royal governorship period,
uncertainty endured about what authoritative body and process for designating which laws
complied with Parliamentary precedent, as was required by the charter, and those which did not.
Usage of the common law, as shall be considered later, was transplanted from England but
initially without the weight of legislative mandate to legitimize its application. This uncertainty
about the adoption of the common law as governing precedent in court cases, and lack of clarity
regarding which governmental entity might issue binding confirmation of the “agreeableness” of
newly created law to existing “Laws, Statutes, Customs, and Rights” in England was a point of
contention between the Assembly and proprietor, who wanted the laws of England applied at the
discretion of his judges.®!' This fundamental issue even contributed to the taking up of arms

against the proprietor during the Protestant Revolution.>? Legislatively, the issue began with the

4 Carr, County Government in Maryland, p. 21.

30 Carr, County Government in Maryland, p. 98-121.

5! Francis Newton Thorpe, “The Charter of Maryland: 1632,” Government Printing Office, 1909, Avalon Project -
Documents in Law, History and Diplomacy, https://avalon.law.yale.edu/17th_century/ma01.asp.

52 Carr, County Government in Maryland, p. 85-96.
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Act of Judicature, passed in 1646, that granted administration of civil and criminal proceedings
to “...the Governor or other Chiefe Judge in Court according to the sound discretion of the said
Governor or other Chiefe Judge and such of the Counciell as shall be present in Court...”>* The
Act concerning Proceedings at Law, passed in 1662 and also several times revived, required that
in civil proceedings where provincial law was silent, “Justice shall be administered according to
the Laws and Statutes of England if pleaded and produced, and All Courts to Judge of the Right
Pleadeing and inconsistency of the said Lawes with the good of this Province according to the
best of their Judgmts Skill and Cunning.”*

In 1674, the Upper House of Assembly asked the Lower House to prepare a list of
applicable English criminal laws, and to draft a bill dictating criminal procedure for the entire
colony. The Lower House agreed, but rejected the act when it was brought to the floor because
“the Laws of England ought to be esteemed and Adjudged of full force and Power within this
Province.”* The Lower House wanted the Act to be amended to include criminal as well as all
civil matters. “Such a general extension of the criminal law probably seemed to the Proprietor
and his council too dangerous to the position of Roman Catholics and Quakers.”>® Four years
later, when the Lord Baltimore had left Maryland, both Acts were repealed, and the Assembly
enacted a new law that removed the clause “Soe farr as the Corts shall Judge thm not
Inconsistent with the Condition of this Province...” This new law achieved a partial victory for

the Assembly, as it removed the discretion of judges to decide when English laws might

supersede Maryland ones, but kept a reliance on English law. The Lower House wanted to

33 Carr, Footnotes, p. 47; AOMOL, Volume 1, p. 210; revived by Acts 1664, Chap. XXXIV, Acts 1666, Chap.
XXVIII, Acts 1669, Chap. X, Acts 1671, Chap. XXXII, Thomas Bacon. Laws of Maryland at Large with Proper
Indexes. (1765) Printed by Jonas Green.

4 Bacon, Acts 1662, Chap. IV.

55 Carr, County Government in Maryland, p. 88-89; AOMOL Vol. 2, p. 368.

56 Carr, County Government in Maryland, p. 89.
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maintain connection to English statute and common law precedent in the new colony, so as to
prevent the proprietor and his appointed Upper House, the same men who comprised the
Provincial Court, from solely deciding the validity of law and trial cases. When Charles Calvert,
3 Baron Baltimore, left Maryland to return to England in 1684, he made clear his viewpoint on
the issues of common law precedent and English legal supremacy. Calvert refused to accept any
law which did not contain the phrase “If the governr or Chiefe Judge and Justices of my Court,
shall find (such) Lawes Consistent with the Condiccon of the province.”>’

This was the exact concession that the Lower House was attempting to prevent.
Ultimately, however, the Proprietor won the day. For the next half-decade, the judges of the
Provincial Court were the final authority in the colony as to what English law extended. At the
advent of the royal governorship period, the danger mitigated, unsureness persisted until in 1696
the Assembly passed a new Act for Religion which included a statement ensuring the protections
of English law for Maryland colonists in “Causes where the Laws of the Province are silent.”>®
In 1700, the act that covered civil proceedings expired, worry from advisors to the governor
continued concerning a case about Catholic mass being held publicly, and finally in 1706, after
an opinion from Edward Northey, the English attorney general, it finally became clear:

the common law extended; all acts of Parliament that explicitly
included the plantations extended; presettlement acts and
postsettlement criminal acts extended if they had already been
accepted in the Maryland courts; and the Assembly could limit the

extension of any English law except acts of Parliament that
mentioned the plantations. >

57T AOMOL, Vol. 13, p. 99; Carr, County Government in Maryland, p. 91-92.

8 Bacon, Acts 1662, Chap. X VIIL

% Their worry stemmed from a fear of the statute being used to convict the priests and its applicability in the colony
possibly being challenged.; Carr, County Government in Maryland, p. 96.

26



Throughout this period, power of the affected parties to evaluate the adherence of precedent and
legislation to ongoing cases and disputes waxed and waned as new legislation and judicial
decisions came down. Broad understanding in the colony was that the common law applied, but
its boundaries were blurred by the ongoing dispute about oversight of its application.

Another focus of this thesis is attempting to contextualize the implementation by juries of
procedures that pushed or established those boundaries. The cases that I focus on in detail in
Chapters Two and Three all occurred prior to the establishment of the royal government. These
cases were chosen in part because of the method by which I argue they subvert the proprietary
power structure, but also because of their comparative rarity within the primary record. If I could
present more cases more clearly illustrating the procedures outlined, I would. The lack of detail
in the record precludes greater understanding of the motivations of juries in county and
Provincial Court cases, and these cases stand out for their relative depth and complexity.
However, even lacking further insight into the distribution of similar jury responses in less overt
examples, the period in which they occur should be noted. As common as affeerments, or jury-
determined amercements, were in the St. Clement’s Manor court, I found no further such
examples elsewhere.®! As they took place over the course of multiple decades, we should not
consider them anomalous, at least within that particular manor court. And in the case of Nicholas
Sewall against John Estis and Jasper Lynch, the jury was presented testimony and a written
affidavit ostensibly proving tax-avoidance, yet found the defendants not guilty. Conflicting

statements from the clerk and the plaintiff’s lawyer about how the jury were instructed to

% For discussion of a similar debate occurring contemporaneously in Rhode Island, see Mary Sarah Bilder, The
Transatlantic Constitution: Colonial Legal Culture and the Empire, 1st ed. (Harvard University Press, 2004). The
right of appeal included in the Maine charter is absent from the Maryland charter, further obfuscating the correct
application of relevant statute and precedent.

6! Affeering is the fixing of amercement or variable fine by the jury, either as determined by statute, or at the
discretion of the jury. An affeerer was responsible for setting the level of the fine. Relevant examples are discussed
below.
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consider the validity of evidence suggest a possible misunderstanding of whether the affidavit
was admissible, but three viva voce testimonials in the case indicate the jury rejected substantive
evidence of malfeasance in finding for the defendants. In The Examination of Mary Warrow
widow, we find an early example of a jury extending legal authority over Native American
tribesmen in a capital murder case, without any governing Maryland statute so enjoining.

Given Maryland’s status as a proprietary colony, with feudal designs and significant
authority vested in the proprietor and his appointed deputies, the levers of power were strictly
controlled, predominately by the proprietor, and his governor and appointed Privy Council. From
its outset though, the colony also contained a coordinated democratic faction determined to
preserve the legal rights commonly granted in English courts, both within the Lower House of
the legislature, but also broadly throughout the population.®? Despite its being variably
employed, the common law was broadly understood to apply in Maryland courts.®* From January
29, 1638, when the Assembly rejected the ability of the proprietor to enact laws, and voted to
bestow themselves that authority, a constant campaign against supreme proprietary authority was
waged. The elected officials in the Assembly made it clear that they and their constituents were

not going to submit to overarching proprietary rule without some say in the governance of the

62 «“Although few individuals entertained thoughts of serving on the proprietary council, all freemen through the
early years of this period remained eligible to vote, and most of them expected at some time in their adult lives to
serve as juryman, highway overseer, militiaman, or constable, and a considerable number also sat on the county
bench or in the lower house of the assembly... Men of humble origins and modest means exercised an important
influence in both elected and appointed offices, especially in newer counties and in the frontier regions of older
areas of settlement. For example, in Charles County, erected in 1658, six of the first twelve justices were former
servants, and four others had arrived in Maryland with very little capital. At least one-fourth of the justices in the
early years of that county were illiterate, and others possessed little education beyond basic literacy.” Given the
broad participation in elections and high turnover rates in representation in the Lower House, one can surmise that
support for the comprehensive and constant efforts by that body to increase democratic rights belied such a desire
from the electorate. Jordan, Foundations of Representative Government, p. 69-70, Chapters 2-4. Sir Edward Coke,
almost ten years prior, had argued that English subjects did not enjoy the protections of the common law and many
related rights while overseas. Daniel J. Hulsebosch, “The Ancient Constitution and the Expanding Empire: Sir
Edward Coke’s British Jurisprudence,” p. 439, Law and History Review 21, no. 3 (2003): 439-82.

83 Carr, County Government in Maryland, p. 158.
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colony. The court system would become one of the main tools of maintaining social stability,
and the Assembly worked to preserve the jurisdiction of the county courts for just that very
reason.® But as discussed, a lack of clarity on the English supremacy question and how exactly
the common law applied remained. These cases all required some measure of rejection of
proprietary authority by their action. The affeerments reject statute outlining specific fines for
particular crimes, Nicholas Sewall against John Estis and Jasper Lynch defies testimonial
evidence, and The Examination of Mary Warrow Widow establishes new precedent for deciding
capital cases involving Native Americans. And they all also involve some measure of uncertainty
of what paradigmatic protocols ought to be observed to guide their decisions. I argue that as
precedent became more established for Maryland law, and questions about the relevant
authoritative bodies for deciding supremacy and the applicability of common law were resolved,
there then were fewer opportunities for juries to operate outside of the bounds of judicial and
legislative regulation.

As power structures became more defined, the practice of law in the colony became more
standardized, and legal quandaries that once lacked obvious resolutions now had them. Well into
the eighteenth-century, complaints existed about the frequency with which juries were deciding
cases based on the plaintiff rather than the facts.®® But the mechanisms by which jurors could
ordain original jurisprudence diminished as the colony grew in population and prestige. |
demarcate certain elements of the fluid and diverse political landscape by considering the status
of state institutions, political ideologies, and the actions of juries. My goal is to provide a new
perspective from which to consider existing source material, in the hopes of arriving at a fuller

understanding of the historical record it provides. Case records, when considered in tandem with

6 Carr, County Government in Maryland, p. 127-143.
%5 Carr, County Government in Maryland, p. 308.
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the jurisprudential, political, and cultural frameworks act as an addendum to other postulations
about contemporary jury practices elsewhere: Maryland jurors, like those in ancient Greece,
implemented their moral viewpoints, which in certain instances resisted autocratic inclinations
by the proprietary authority when its ideological proposal opposed their values. My thesis shows
that the seeds of individual liberty that came to define national identity in the post-revolutionary

period were partly sowed in the courtrooms of colonial Maryland.
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Chapter One: The Design of State Power in Colonial Marvland

In considering the nature of how the colony was founded and the diversity of political
affinities of the colonists who comprised its population, a multi-dimensional and convoluted web
emerges. % While cataloguing the history of authority in the Maryland legal system is not my
main focus, my research into juries led me to a wide range of published works on different topics
related to the administration of law in Maryland. This chapter shall focus on the mechanisms of
state power created by the Maryland Charter and wielded by the various proprietors, as well as
the development of the legislature, and the impact of local governance and legislation on
overseeing the colony. I thought it necessary to consider just what impact juries were having by
returning verdicts as they did, and also to acknowledge how these impacts shifted discourse on
community understandings about the rights of individuals, the structure of government created in
the colony, and the mechanisms of trial proceedings. This is to facilitate a background
understanding of the state political bodies in operation in the colony, and to allow for later
exploration of the participatory role played by juries in concert with those political forces.

King Charles I founded Maryland via a royal charter in 1632, with the land technically
under rent from the King, who would collect one fifth of all found gold in the new colony as well

as customs on all goods produced.®” Administration of its affairs and decisions made about its

% T am referring here to the proprietary structure of the colony, and the limitations preventing various methods of
participation in the political process by non-elites. Proprietary governorship was markedly more feudal and less
democratic than a strictly parliamentary system. Even after accounting for the provisions in the charter allowing for
a legislature, the Maryland system of government established a regressive apparatus that repressed democratic
institutions in the Atlantic colonies.

7 The main crop shipped to England, and thus generating the tax, was tobacco. This soon became a primary source
of capital generation for the colony. Quit rents were paid directly to the proprietor. Thorpe, “The Charter of
Maryland: 1632.” 2000. Kilty's Land-Holder's Assistant, and Land-Office Guide [Online] Archives of Maryland
Online, Volume 73. Annapolis. New Preface i.
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development, immigration, legislature, and court systems, however, were granted to George
Calvert, 1 Baron Baltimore. The language of the charter delegating Lord Baltimore authority to
establish laws in the new colony is expansive in its generosity:

for the good and happy Government of the said Province, free, full,

and absolute Power, by the Tenor of these Presents, to Ordain,

Make, and Enact Laws, of what Kind soever, according to their

sound Discretions whether relating to the Public State of the said

Province, or the private Utility of Individuals, of and with the

Advice, Assent, and Approbation of the Free-Men of the same

Province, or the greater Part of them. %8
While the process for creating laws was intended to include consultation of the civilian
population of the colony, elsewhere the charter granted the proprietor, Lord Baltimore, the power
to “from time to time,” enact laws when circumstances prevent the calling of the legislature.
Furthermore, it leaves vague who would be able to vote or hold office. Finally, it prescribes that
Maryland statutes could not be contrary to already established laws in England, and “do not, in
any Sort, extend to oblige, bind, charge, or take away the Right or Interest of any Person or
Persons, of, or in Member, Life, Freehold, Goods or Chattels.”®® These provisions generally lay
out a system that mirrored the comparable legal institutions in Britain, albeit providing for the
establishment of laws specific to Maryland’s unique needs, but also one that involved the inputs
of the subject population. Despite these grants, the power given to Lord Baltimore was quite
extensive, and there were few checks on what he could either decree or, by just a few actions,

make into law without input from his colonial subjects. The political bodies outlined in the

charter that were responsible for administration enshrined were distinctly manifested, and had

%8 Francis Newton Thorpe, “The Charter of Maryland: 1632,” Government Printing Office, 1909, Avalon Project -
Documents in Law, History and Diplomacy, https://avalon.law.yale.edu/17th_century/ma01.asp.
% Ibid.
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separately delineated boundaries of authority. However, the supposed boundaries of political
power as outlined, and the actual limits, determined by legislative and proprietary action, are less
clear. The prerogative authority, which granted the proprietor extensive powers, was based on
the divine rights of kings, and the structures of power were constructed in broadly similar ways.
In the ensuing chapter, we shall see how various political institutions interrupted the
implementation of the Calvert’s vision for the colony, and why the opportunities afforded to
juries continued, rather than initiated, democratization of hierarchical power structures within the
colony. First though, we shall turn to an examination of the historical antecedents of the
Maryland colony as a palatinate jurisdiction, and how the mandates in the charter predominately
allocated power to the proprietor in ways designed to perpetuate a feudal formulation of
monarchical state dominion.

In the 1630’s, the Calverts were a recently ennobled family, George Calvert being the 1
Lord Baron of Baltimore. However, they had embraced Catholicism, if not always publicly, for
well over half a century prior to the founding of the Maryland colony.” The colonial design
outlined in the charter provided for more than just a development that would yield monetary and
religious benefit for the King, by establishing a specially designated region for the safe harbor of
persecuted Catholics.”! But the creation of a Catholic colony was not the primary motivating

factor for the Calverts in the chartering of Maryland.

70 Krugler, English and Catholic, p. 28-48; Thornton, The Palatinate of Durham, p. 246-248.

"I David W. Jordan, “Maryland’s Privy Council, 1637-1715,” p. 69-70, essay, in Law, Society, and Politics in Early
Maryland (Baltimore, MD: Johns Hopkins University Press, 1977), 65-83; “His most admirable purpose, mixed in
with the others, was religious toleration...Maryland settlers, like the Virginians listed the pursuit of earthly gain high
among their aims; like New England, though more discretely, Maryland would provide religious asylum.” Robert J.
Brugger, Maryland, A Middle Temperament, 1634-1980 (Johns Hopkins University Press, 1996), p. 7; John D.
Krugler, English and Catholic: The Lords Baltimore in the Seventeenth Century (The Johns Hopkins University
Press, 2004, p. 137, 223-229.
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It is the position of historian of colonial Maryland David W. Jordan that the Lords
Baltimore envisioned the colony as a religious refuge, but also as an opportunity to expand the
reach of absolutist feudal governance, where a landed hereditary aristocracy would become the
predominant property-holding class, ruled by a proprietor with wide-ranging dominion over the
colony and its inhabitants.”> The primary benefit afforded from any colony to its overarching
authority, be they proprietor or governor or regent or monarch, is wealth. Jordan acknowledges
this motivation for the Calverts, and also presumes it to have influenced their administrative
goals and methods.

Having already overseen the establishment and expansion of Avalon, a British colonial
possession in modern-day Newfoundland, George Calvert secured for himself and future
proprietors in the new charter extensive authorities usually reserved for a monarch, including the
ability to appoint legislators, judges, enact laws, and to impart criminal sentences.”® He modelled
the language in both charters, and the resulting authorities, on the palatinate charter of Durham,
which had granted the Bishop of Durham wide latitude to conduct administrative operations

within the territory, including appointing the sheriff and receiving escheats of land from Durham

72 Jordan, Foundations of Representative Government, p. 2; Albert Martinez, “The Palatinate Clause of the
Maryland Charter, 1632—1776: From Independent Jurisdiction to Independence,” The American Journal of Legal
History 50, no. 3 (2010): 305-25.; Tim Thornton, “The Palatinate of Durham and the Maryland Charter,” The
American Journal of Legal History 45, no. 3 (2001): 235-55; Newton Dennison Mereness, Maryland as a
Proprietary Province (Macmillan, 1901, 1994).

73 “In spelling out the practically unlimited authority given to the Proprietary, the Charter gave him power to
establish courts and appoint judges and magistrates, to enforce all laws, to confer titles, to erect towns, to pardon all
offenses, to found churches, to call out the fighting population and wage war, to impose martial law, to convey or
lease the land, and to levy duties and tolls. The legislative powers of the colony also were specified, with two main
provisions. First, the Proprietary was given the right to make all laws, public and private, with the assent of the
freemen of the province. Secondly, he was given the right to promulgate ordinances (not impairing life, limb or
property) without their consent... These sections of the Charter, then, established two forms of legislative power.
The first was the law-making power, which was vested in the Proprietary subject to the advice, assent and
approbation of the freemen of the province. The second was an ordinance-making power, to supplement the laws
and to meet emergencies; it was vested in the Proprietary alone, but was limited in that it could not affect adversely
the life, limb or property of any person. It was with these Charter provisions as a sort of basic constitution that the
little colony settled at St. Mary's in the latter part of March 1634.” Carl N Everstine, “Establishment of Legislative
Power in Maryland, The,” p. 102-103, Maryland Law Review (1936) (Baltimore, Md) 12, no. 2 (1951): 99—-121.
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residents. The region and its subjects were exempted from participation in many English
political, judicial and administrative institutions.”* The developments of these organizational
processes within the Durham Palatinate had a marked influence on the implementation of
administrative elements included in the Maryland Charter. It is the resulting guaranteed powers
and the executions of their mandates by the proprietors that have the most bearing on this thesis’
area of focus.

These provisions did not preclude the Maryland Assembly, as the legislative house was
known, from enacting approximately one thousand laws in the first eighty years of the colony’s
existence.”> The very existence of democratic safeguards in the colony, in spite of Cecil Calvert’s
opposition to influence from English courts on his colonial administration, necessitates further
exploration of their significance to colonial life in Maryland, and to political operations more
broadly. Tim Thornton notes in his article on the connections between the mandate of the
Durham Palatinate and the Maryland charter the fact it served as the model for Maryland’s
governing structure, via “the adoption of a currently existing example of constitutional autonomy
for another, broadly comparable, peripheral territory.”’¢

The autonomy that defined the Durham Palatinate is clearest in the exemptions afforded
to its governing institutions. “Durham remained exempt from English political, judicial and
administrative institutions. Durham cases were not to be argued in common law courts outside
the palatinate.””” Although the king remained the preeminent authority in the county, the bishop

exercised unfettered power over significant elements of political, religious, and legal structures.

74 Thornton, The Palatinate of Durham, p. 242; Everstine, The Establishment of Legislative Power, p. 102-103;
Graham, Lord Baltimore’s Pious Enterprise, p. 38.

75 Stoebuck, Reception of English Common Law, p. 402.

76 Thornton, The Palatinate of Durham, p. 244.

77 Thornton, The Palatinate of Durham, p. 242.
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While Albert J. Martinez Jr. agrees with Thornton’s assertion, he argues the palatinate structure
was doomed to failure from its outset, as the bounds of the British empire expanded, and an
assertive colonial population sought greater autonomy and representative government that
expressed their political will.”8

While in England the philosophical debates that lead to the Civil War and Glorious
Revolution were concerned about individual rights and consent to government, in Maryland,
especially before the Glorious Revolution and the removal of proprietary representation, all
claims to legislative representation were based on the same charter that granted prerogative
power to the Lords Baltimore.” The historical antecedents to the Maryland project should be
recalled when we later examine the contexts in which political institutions like the legislature
emerged, and also for the methods by which these antecedents influenced the basis for state
administration. Colonial Maryland was by no means a democratic society. However, colonists
made strident efforts to repurpose the elements of the charter that suited their political needs,
from the early days of the colony and the initial development of a legislature to the days
immediately ahead of the American Revolution, when the charter’s taxation exemption was cited

as the reason for their lack of payment. This resulted not only in revolution, but in the journey

78 Jeffrey K. Sawyer also writes on the breadth of the charter’s provisions for the proprietor: “The charter
underscored the plentitude of this authority by referencing the authority and privileges exercised by the Bishop of
Durham in his Palatinate, a special, semi-autonomous legal jurisdiction in northern England. Sawyer, The Rhetoric
and Reality of English Law, p. 398.

7 “The same liberties the king struggled to control once granted to the proprietor were now largely in the hands of
the people of the colony. And to the colonists, these powers were expressions of inalienable rights. In the end, the
crown was unable to find an arrangement in which sovereignty could be shared, and as attempts at exerting
proprietary and crown control in Maryland escalated, the people of Maryland, seizing the initiative, took over the
authority of both king and proprietor and helped to found a new constitutional order. That constitutional order would
feed into the mainstream of American constitutionalism. While the early modem British constitution had no place
for subordinate sovereignties, the growing American constitutional consensus did. At first, this expressed itself as a
desire for autonomy under the auspices of crown and parliament. After the American Revolution, though, it laid the
groundwork for the divisions and subordinations of sovereignty that would define the new American constitutional
order.” Martinez, The Palatinate Clause, p. 325.
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towards revolution by using democratic institutions contrary to the original intent of the
proprietary mandate.

Any exploration of political power in the early colonial period of Maryland needs to
acknowledge the sheer scope of authority granted to the proprietor, and how different political
forces opposed complete authoritarian implementation of the most extreme elements of the
charter. Following the creation of the court system in Maryland, each level of the court system
used the common law system of England, and, to ensure security for the ensuing arrival of
Catholic colonists, Cecil Calvert as proprietor and 2" Lord Baltimore pledged to govern his
colony through the use of the common law.3°

The first hundred years of Maryland history were tumultuous.?' From the outset, the
design of the colony did not proceed as intended, as George Calvert, the original intended
proprietor, passed away before the charter was sealed. Consequently, it was bequeathed to Cecil
Calvert, his son, who became the first proprietor of Maryland, as the 2"¢ Baron of Baltimore. He
ruled the colony without ever setting foot in it, directing activities from the family estate in
Yorkshire. Early skirmishes in the late 1630’s and early 1640’s stemming from a land dispute
quickly escalated to a religious conflict known as Ingle’s Rebellion, or the Plundering Time.
Coinciding with the English Civil War, the various factions relied on connections to either

Royalist or Parliamentarian allies in England for support in their endeavors. This included

80 Nelson, The Law of Colonial Maryland: Virginia Without Its Grandeur, p. 178-179; Everstine, The Establishment
of Legislative Power, p. 104-106.

81 For books detailing the various episodes of civic unrest, see the following: Edward Ingle and Maryland Historical
Society., Captain Richard Ingle, The Maryland “Pirate and Rebel,” 1642-1653 (Dodo Press, 2011); Mcllvenna,
Early American Rebels: Pursuing Democracy from Maryland to Carolina, 1640-1700; Timothy B. Riordan, The
Plundering Time : Maryland and the English Civil War, 1645-1646 (Maryland Historical Society, 2004); Sutto,
Loyal Protestants and Dangerous Papists Maryland and the Politics of Religion in the English Atlantic, 1630-1690;
Lovejoy, The Glorious Revolution in America: With a New Introduction; David W. Jordan, Foundations of
Representative Government in Maryland, 1632-1715 (Cambridge University Press, 1987); Carr et al., Colonial
Chesapeake Society.
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privateering against anyone still professing loyalty to the king, which Richard Ingle, the captain
of a Parliamentary ship that had been confiscated, undertook with regular success. Ingle’s
subsequent attempts to establish a Parliamentary government by force were at least partially
successful, as Maryland did not have a functional government between March 1645, and the
return of the Calvert government only became secure in December 1646.%2

Furthermore, a rebellion grew out of the Parliamentary and Protestant efforts of the
previous decade ensued, known as Fendall’s Rebellion. A strong Protestant contingent was
appointed to the Maryland Assembly, who were vehemently opposed to almost any form of
Catholic ascendancy, going so far as to remove the “rights of Englishman” for any Catholics in
the colony.® Tensions came to a head on March 25, 1655, when a militia of Puritans, led by then
governor William Stone and future governor Josias Fendall, attempted an attack on a pro-
proprietary faction. The leaders of the assault were brought up on charges of treason, with four of
the perpetrators being hung for their transgressions. Claims to legitimacy of their delegation were
further complicated by the fact that Stone had been given gubernatorial authority by Oliver
Cromwell, and so the Puritan element had quelled a legitimate attempt to reestablish authority by
a legitimate government. A power struggle between a Lower and Upper Assembly emerged as
the main result of the rebellion that saw the establishment and entrenchment of the former,
finally affording Maryland residents a representative legislative body.** An authoritarian

dictatorship in the Maryland colony was never tenable for a myriad of reasons, but the desires of

82 Ingle, Captain Richard Ingle, p. 34.; Mcllvenna, Early American Rebels, p. 20.

8 Mcllvenna, Early American Rebels, p. 36.

8 Jordan, Foundations of Representative Government, p. 55-56. The right of the Assembly to enact laws was
recognized by the proprietor as early as 1638, but it began passing laws in earnest, and was able to meet regularly,
only after the mid-century unrest had subsided. Everstine, The Establishment of Legislative Power, p. 121.
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the Calvert family to establish it as a resource for expanding their wealth, property, and
influence, and the subsequent conflicts highlight just how contentious issues of authority were.?

The political and religious ideas that framed the early Maryland rebellions also extend to
the Glorious Revolution of 1689 that installed Protestants Mary II and William III of Orange on
the throne, and ushered in a royal governorship which lasted into the following century. The
Upper and Lower Assembly houses could not agree on what legislative precedents to guide the
conduct of their session business, with the Lower House desiring a greater similarity to the
House of Commons, and the Upper House relying on the examples set in Virginia and
Barbados.® Political and religious instability abounded on both sides of the Atlantic, exacerbated
by apparently unfounded tensions brought on by fears of an imminent Seneca attack against
Protestants. As soon as the Virginia House of Burgesses proclaimed the new monarchs as such in
April 1689, perennial revolutionary and Lower House member John Coode convened a militia
for the “defense of the Protestant religion,” which marched on St. Mary’s City, then the capital,
in mid-July. Coode seized the State House and laid siege to the home of Charles Calvert and his
family at Mattapany, who afterwards, along with his supporters, “ceased to be political figures in
the colony of Maryland.”?’

All of these disturbances and periods of unrest contributed to preventing ordered colonial
administration operations by the Calverts and their land-holding compatriots. But for all the
instability and mayhem of the early decades of the colony, the government continued conducting

several of its basic functions. County courts heard criminal and civil cases, and the Assembly

acted as the court of appeals, with the precursor to the Provincial Court hearing cases

8 “In the Chesapeake, the cumulative hostility of Susquehannocks, Virginians, and parliamentary enemies
threatened Maryland’s sovereignty and survivability well into the 1650s.” Carr, Colonial Chesapeake Society, p. 75.
% Lovejoy, The Glorious Revolution, p. 22-27, 90.

87 Lovejoy, The Glorious Revolution, p. 261-267.
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alongside.?® Assembly sessions were held, if not annually, on a semi-regular schedule throughout
the seventeenth-century, with the two legislative houses passing approximately one thousand
laws from 1638 to the restoration of the proprietary government in 1715.% The manorial system,
although not widely adopted, served as another tool for the proprietors to enforce feudal
prerogatives. As tenant numbers increased, the management structure of the manor might expand
to include a steward, and regular manor court hearings to establish property boundaries, with
cases decided by juries.”® And from the outset, a stable trade in tobacco burgeoned and sustained
the nascent colonial project, as Cecil Calvert bequeathed variably sized tracts of land to entice
settlers.”!

Determining the impact of the proprietor on the burgeoning operation of the colony is
difficult, but there are certain central elements to the functioning of the enterprise the proprietor
affected, and it is to these methods and structures we now turn. As referenced earlier, the charter
granted the proprietor unique and far-reaching authorities, and during the seventeenth-century
proprietors utilized these authorities to varying degrees, with the intention of maintaining
sovereign power over the colony and its inhabitants. In this regard, they were successful as
overseers of the administration of the colony, but each proprietor lost some amount of

proprietary control as a result of the turbulent political circumstances of the period. Early in his

88Bond, The Court of Appeals of Maryland, p. 3; Judicial and Testamentary Business of the Provincial Court 1637 -
1650, vol. 4, Archives of Maryland, p. 3-548.

% Stoebuck, Reception of English Common Law, p. 402; Smith, The Foundations of Law in Maryland, p. 96.

0 Carr, Colonial Chesapeake Society, p. 172, 206-209; 1936. Proceedings of the County Court of Charles County,
1658-1666. [Online] Archives of Maryland Online, Volume 53, Annapolis. Preface, p. 62-67.

! Lorena Seebach Walsh and Omohundro Institute of Early American History & Culture., Motives of Honor,
Pleasure, and Profit: Plantation Management in the Colonial Chesapeake, 1607-1763 (Published for the
Omohundro Institute of Early American History and Culture, Williamsburg, Virginia, by the University of North
Carolina Press, 2010).
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tenure, Cecil delegated authority to “provide for the administration of justice” to his Governor

and the Council.*?

The early governors were, in their commissions, empowered to act

as Chief Justice, Chancellor and Admiral, and the members of the

Council were made associate justices. Until 1649, the legislative

assembly acted as a law court of the freeman, and tried cases of

various kinds, and in that year, 1649, was divided into an Upper

House of the Governor and Council, and a Lower House,...??
While this distribution of power weakened the direct authority of the proprietor, he still had sole
discretion to appoint and dismiss the Governor and members of the Council, thus maintaining a
significant level of control over colony-wide legal decisions. In reference to the first-elected
Assembly actions taken to advance their cause, Albert Martinez cites a proposed bill that would
have secured for the Assembly all the rights and privileges guaranteed for the House of
Commons. When this bill failed, the Assembly did manage a small victory by securing immunity
from arrest during proceedings, but nothing close to their attempted guarantees.®* Furthermore,
the Assembly debated legislation proposed without the permission of the proprietor, but all such
bills were still vetoed by the governor, his brother Leonard Calvert.”> While hardly the ironclad
authority of an all-powerful legislature, these efforts demonstrate from the outset a cohort of
colonial resistance opposed to proprietary influence and hereditary rule.

Carl Everstine highlights the importance of the actions taken during the General

Assembly of 1635, wherein the legislature authorized themselves to propose legislation, along

with granting themselves the protections given to members of the House of Commons, which the

2 Bond, The Court of Appeals, p. 3; Everstine, The Establishment of Legislative Power, p. 105-106.
% Bond, The Court of Appeals, p. 3.

%4 Martinez, The Palatinate Clause, p. 310.

95 Martinez, The Palatinate Clause, p. 311.
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proprietor promptly vetoed. One of the first proactive measures taken by the proprietor to shore
up his power in light of all these opposing actions was in 1637, he executed a commission to the
governor,

defining his powers, stating his functions, and specifying the

offices he was to fill. Lord Baltimore also announced officially his

dissent to the laws proposed by the assembly of the freemen in

1635, and added that he intended to submit a further set of laws

and ordinances to the next meeting of the General Assembly.’®
Lord Baltimore’s commission further enshrined powers for the governor, including “a blanket
authority to convene other meetings of the General Assembly at his discretion, and to adjourn
and dissolve any meeting of the Assembly; finally,...his power to promulgate ordinances,...”"’
This commission was followed by a letter from Cecil to Leonard in August 1638, that authorized
the Assembly to enact laws, and required its assent to have new laws passed, a direct revocation
of a power outlined in the Charter. Given the relatively low colonial population, the Assembly in
its earliest years was essentially a direct democracy, albeit with the option for voting by proxy,
and the requirement each member be a freecholding landowner.”® Ostensibly a dampening on the
proprietor’s power by nature of its existence, there was still a requirement the members of the
Privy Council all serve in the Assembly, while also comprising the Provincial Court, the “chief
judicial body in the entire province...,” and acting as an advisory group to the proprietor on
executive and administrative issues.”

These early power struggles portended an even more complex jurisdictional clash in the

ensuing decades, which only served to further weaken the authority of the proprietor, yet without

% Everstine, The Establishment of Legislative Power in Maryland, p. 104.
7 Everstine, The Establishment of Legislative Power in Maryland, p. 106
8 Everstine, The Establishment of Legislative Power in Maryland, p. 121.
9 Everstine, The Establishment of Legislative Power in Maryland, p. 107.
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completely dismantling the office. These concerns undoubtedly served to reinforce to the
Calverts the importance of compromise with the more radical elements in the colony, as well as
to give guidance in their dealings with different political actors. One of the main responsibilities
of Cecil Calvert as proprietor was attracting colonists to live in Maryland. In the first twenty
years of the colony, the population probably never exceeded five hundred.!?° Owing to this lack
of a need for representation for a widespread and relatively small population, as well as the
general informality of operations of the various state administrative bodies, there existed no

“distinction of owning land, heading a household, possessing a minimum degree of wealth, or

99101

adhering to a particular set of religious beliefs”'®" as a requirement for participation in the

102

political process, or indeed, serving on a jury.'*= However, the members of the Assembly quickly

divided along ideological lines that were so defined:

A few individuals of considerable wealth, status, and education
formed one mode; these men were overwhelmingly Catholic in
religious persuasion and almost invariably attended the assembly
on a special writ. The more numerous portion of any legislature
consisted of men of modest means and origins, frequently former
servants, less well educated, and predominately Protestant; elected
members exclusively comprised this group for most of the
assemblies in question.'%3

Thus, while the legislature grappled with enacting legislation that would limit the authorizations
contained within the charter, the proprietor faced a potentially restricting ultimatum vis-a-vis

implementing statute. Ceding authority to the legislature would diminish his capacity to govern,

100 Jordan, Foundations of Representative Government, p. 14.

101 Jordan, Foundations of Representative Government, p. 21.

102 A law in 1639 required only frecholders be allowed to sit on juries, but this seems to have been irregularly
enforced. Proceedings and Acts of the General Assembly January 1637/8-September 1664 [Online] Archives of
Maryland Online, Volume 1. Annapolis. p. 48.

103 Jordan, Foundations of Representative Government, p. 25.
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but wholly adopting English legislation would also hamper his capacity to institute his
prerogative, and open his Catholic wards to persecution at the hand of their Protestant overseers,
who comprised the majority of early Assembly membership, and from whom at least partially
the Lords Baltimore were attempting to distance themselves.!% But this procedural concession
did not substantially enhance the standing of the proprietor, or improve his ability to convince
the Assembly into passing his favored policies.'* Essentially, the proprietor wielded enough
influence to either obstruct and direct legislation, through appointing favored assemblymen or
using his veto to override, but not unimpeded supreme authority.

This restraint on speedy politicking allowed the Assembly to build legitimacy. Among
both main political entities, a preference existed for a strong dose of home rule. The proprietor
favored legislation generated by the Assembly as it maintained some distance from English laws
that might restrict religious freedom, and the Assembly, generally, favored advancing its
mandate to allow for some measure of self-government in an otherwise restrictive governmental
construction. In 1642, the legislature granted county court judges the authority to decide civil
cases, as well as criminal cases in the absence of established precedent. % This decision also
granted authority to settle questions of jurisdiction to the Provincial Court, the court of appeals
for the colony, by requiring that both parties, in any case where the laws of Maryland were silent,
be given the opportunity to appeal.'®” These laws did not establish a uniform set of rules of civil

judicature for county or Provincial judges.

104 Jordan, Foundations of Representative Government, p. 25.

195 Jordan, Foundations of Representative Government, p. 45.

106 1642. Proceedings and Acts of the General Assembly January 1637/8-September 1664 [Online] Archives of
Maryland Online, Volume 1. Annapolis. p. 147-148.

107 Ellefson, The County Courts and the Provincial Court, p. 21.
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Several attempts were made in the decades throughout the middle of the century to enact
a governing rule of judicature, but for much of this time customs from English courts most likely
de facto determined judicature and “by reason of repeals and disallowance, for much of the

period of royal rule no statutory rule of judicature existed.”!%®

It was during these years of
juridical confusion that some measure of calm descended over ministerial proceedings in the
Assembly. It should be noted that although the Assembly had wrested the authority to pass
legislation from the proprietor, one clause of the charter pertaining to passage of laws in the new
colony required they be “not repugnant nor contrary but (so far as conveniently may be done)
agreeable to the Laws, Statutes, or Rights of our Kingdom of England...”)!® Contemporarily,
the common law was adopted early in the Maryland colony as a major element of governing
law.!1? Especially for determining criminal jurisprudence, common law precedent was the
predominant standard applied, except in particularly specific instances, for crimes like
drunkenness, profane cursing and swearing, and “divulging false news.”!!'! This application of
the common law, English statutes, and local Maryland legislation created a field of contiguous,
and sometimes conflicting, legal domains that judges and juries were required to disentangle

during trial proceedings.!'!? Especially during the period from 1675-1715, the Provincial Court

issued many rulings involving both substantive rules of law, but more often procedural points,

108 Smith, The Foundations of Law in Maryland, p. 98, 113; Carr, County Government in Maryland p. 90, “A law...,
and an act of 1678 permitted the county courts to establish their own rules, though no rules for criminal procedure
have been found in any of the scattered pre-revolutionary records that remain to us.” p. 216.

199 Francis Newton Thorpe, “The Charter of Maryland: 1632,” Government Printing Office, 1909, Avalon Project -
Documents in Law, History and Diplomacy, https://avalon.law.yale.edu/17th_century/ma0l.asp.

10 Smith, The Foundations of Law in Maryland, p. 100.; Nelson, The Law of Colonial Maryland, p. 178.; Everstine,
The Establishment of Legislative Power, p. 100.

" Smith, The Foundations of Law in Maryland, p. 97.

112 This was not a practice taken up across all of the various colonies. In New Haven Colony, juries were effectively
abolished, and in Massachusetts and Connecticut their role was severely limited. Rhode Island was an outlier in New
England for regularly utilizing juries in lesser criminal cases. John H. Langbein et al., p. 731-732, History of the
Common Law: The Development of Anglo-American Legal Institutions (Wolters Kluwer Law & Business, 2009).
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governing “demurrers, motions in arrest of judgment, writs of error, and appeals from the county
courts.”'3 Neither the reliance on the common law for governing the colony, nor efforts by the
Assembly to pass a rule charging the judiciary with removing statutory ambiguities consolidated
power in any of the branches of government, and indeed only served to enhance the standing of
political bodies other than the proprietor.

As different English kings ascended to power, Maryland’s status as a colony changed,
and along with it both the extent of the Calverts’ authority and the viability of their jurisdiction,
namely the palatinate structure as a governing pseudo-framework.!'* Following the English Civil
War and the rise of Oliver Cromwell to Lord Protector, the redesignation of Durham as a
standard county and the weakening of Lord Baltimore’s mandate helped foster a revolutionary
atmosphere that lead to the overthrow of Baltimore’s government and the establishment of a
Commonwealth that “assumed the sovereign rights of the proprietor while continuing to profess
loyalty to Cromwell's England.”!'!> The Commonwealth government primarily objected to
Baltimore’s claim of royal rights in Maryland, which, given the recent weakening of Durham’s
palatinate status and the overthrow of Charles I, made a compelling argument.''® This newfound
equity was short-lived, as Calvert retook control of Maryland with the assistance of Cromwell’s
forces in 1657, and further solidified his standing following the crowning of Charles II in 1660.
But over the next several decades, the Assembly could lay claim to newfound authorities
stemming from their period of self-rule.

Prior to the royal governorship period, the Lower House of the Assembly was only

moderately involved in the constituent functions of government. Its role would become

13 Smith, The Foundations of Law in Maryland, p. 106.

114 Thornton, The Palatinate of Durham; Martinez, The Palatinate Clause.
15 Martinez, The Palatinate Clause, p. 314.

116 Martinez, The Palatinate Clause, p. 315.
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increasingly sophisticated following the removal of the proprietor, and in the seventeenth century
it passed a series of legislative acts that offer valuable insight into the political goals of the two
houses, and further, the demographic groups that generally comprised their memberships.'!”
Prior to the royal governorship period, the Lower House of the Assembly attempted to levy
gradually increasing restrictions on the civil mandate and authority of the Provincial Court, and
expand the civil role of the county courts.!''® They would gain minor concessions from the Upper
House also in their efforts to establish equity jurisdiction for the county courts on an equal
footing with the chancery court, which was done for cases involving less than a certain monetary
amount or equivalent measure of tobacco.!'" Over the period from 1640 to 1740, the members of
the Lower House of the Assembly made concerted political efforts to entrench greater authority
in the county courts, at the expense of the Provincial Court. The judges who sat on the Provincial
Court were almost invariably supporters of the proprietor, and from its outset through into the
royal governorship period, and intermittently thereafter, simultaneously comprised the Upper
House of the Assembly.!?? Their role as members of the highest court of appeal imbued them
with wide-reaching authority, but was accompanied, as is attested to by C. Ashley Ellefson, Lois

Green Carr, and Joseph H. Smith, by consistent attempts from oppositional political actors to

supplant Provincial Court authority.'?!

7 Bllefson, The County Courts and the Provincial Court, Chapter 3.

118 Ellefson, The County Courts and the Provincial Court, p. 52-54.

119 County courts were also granted jurisdiction for issuing writs of replevin, a type of civil remedy for lost property.
See Ellefson, The County Courts and the Provincial Court Chapter 3 for a detailed breakdown of the back-and-forth
political dealings that went into deliberations on jurisdictions. Jordan also mentions an increase in civil jurisdiction
for the county courts achieved by limiting judicial discretion, Jordan, p. 122. Also, Carr, County Government in
Maryland, p. 127-143.

120 Ellefson, The County Courts and the Provincial Court, p. Chapter 4; Carr, County Government in Maryland, p.
10.

121 Smith, Joseph H. “The Provincial Court and the Laws of Maryland: 1675-1715.” Essay. In Essays in Legal
History in Honor of Felix Frankfurter. Indianapolis, IN: Bobby-Merrill, 1966; Ellefson, The County Courts and the
Provincial Court in Maryland; Carr, County Government in Maryland. These three texts all provide in-depth
explorations of the political role of the Provincial Court, across various time periods.
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The tenuous stability of governing structures throughout the first century of the Maryland
colony belied a desire by various factions within the colony for a more democratic form of
representation than that afforded by the proprietary system. But the political governing bodies
responsible for ruling the colony, by virtue of their design and separate ideologies, engineered a
political system that was at times contradictory, ineffective, and decidedly innovative. This
medley of stratagems resulted from the introduction of the common law to the colony, arguments
about the outer limits of its authority, and the political efforts of the Lower House to effect
change in how different judicial bodies interacted with the legislature and the communities they
served. The significance of the charter for outlining the mechanisms of government, and the
ongoing resituating of the boundaries therein by decades of efforts undertaken by the Assembly
coincided with utilization of the common law system to guide jurisprudential philosophy.
Comprehensive interpretations of court records from the earliest years of the colony are
impossible to compile, as almost all sources of any type from the period have been lost. What
can be known is that the implementation of the common law system made it the primary
governing doctrine, being adopted quite thoroughly in both civil and criminal cases, albeit with
notable deviations.'??

The suggested motivations for the proprietor in deciding to approve the adoption of the
common law differ. William E. Nelson proposes the Lord Baltimore, in attempting to guarantee
loyalty from his colonial subjects, or perhaps more accurately bribe them, adopted the common

law so as to protect their rights to land he had bequeathed to them.!?3 David W. Jordan offers a

more complex explanation, suggesting the proprietor preferred exemption from excessive

122 William Edward Nelson, The Common Law in Colonial America: Volume II, The Middle Colonies and the
Carolinas, 1660-1730, The Common Law in Colonial America (Oxford University Press, 2013).
123 Nelson, The Common Law in Colonial America, p. 179.
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scrutiny by Parliament to protect religious tolerance in the colony.!?* If this was indeed
Baltimore’s primary motivation for considering common law implementation, it foreshadowed
future trouble proprietors would have in maintaining power absent from opposition from
members of the Assembly, in spite of attempts at maintaining peaceful religious heterogeneity.
Another possibility is simply that the cultural identity of the colonists as transplanted
Englishmen was so bound up in the usage of the common law as a legal system, that to appease
sentiment in the colony, or because to do otherwise would have been unfeasible, the Lord
Baltimore did not substantively attack the implementation by the courts of common law
procedures.!'?> Whatever the cause, the common law system was in usage from near the birth of
the colony, and many of its procedural elements in use in the Court of Common Pleas, among
others, were taken up in colonial practice.

This instituting of the common law system would have its most democratic feature, the
trial by jury, remain as a bedrock of the trial process. It is the method and result of this
implementation to which we shall now turn. The charter allowed for the legislative enactment of
laws in the colony by the proprietor or a distinct legislative body, but they could not be “contrary
or repugnant” to the laws of England. The Assembly passed laws at various stages throughout

the seventeenth-century, but these were often only enforceable for a few years, after which they

124 Jordan writes, “Moreover, the Durham precedent ideally suited the purposes of the Calverts, who wanted to
provide for the voice of the people in the political life of the colony but did not want proprietary authority much
restricted by any expression of popular will.” Jordan, Foundations of Representative Government, p. 3. For a fuller
commentary on religious tolerance in the colony, and the role of proprietary authority in advancing religious
equality, see Graham’s dissertation, Lord Baltimore’s Pious Enterprise: Toleration and Community in Colonial
Maryland, 1634-1724.

125 The proprietors similarly did not object to the mandate set out in commissions by the governors that outlined
jurisdictions and establishment of several courts in the first century of the colony. “These commissions conferred
limited civil jurisdiction in real and personal actions (later commissions excluded actions involving title to real
property) to be exercised according to the laws, orders, and reasonable customs of the province — or in part of the
royal period, according to the laws, orders, and. customs of England and the province. At the same time, such
commissions conferred criminal jurisdiction not extending to life or member and comparable to that of quarter
sessions in England.” Smith, The Foundations of Law in Maryland, p. 103-104; Carr, County Government in
Maryland, p. 127-143; Ellefson, The County Courts and the Provincial Court, p. 20-119.
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would have to be voted on for renewal or would otherwise lapse. In the early years of the colony,
Maryland laws rarely addressed specific criminal matters, and even less frequently the elements
of a particular crime.'?¢ This aversion to regular usage of English laws diminished in the late
seventeenth- and early eighteenth-centuries, but the practice of requiring laws to be renewed
every few years remained common well into the eighteenth century.!'?” While the common law
and its precedent cases presented a blueprint on how to adjudicate in a variety of different
instances, it did not offer a framework for resolving complex issues that might present
themselves in criminal cases where legislative guidance was absent. This loophole would be
crucial to the opportunities presented to juries for engaging in law-making.

Government institutions responsible for colony-wide administrative issues had few
mechanisms for receiving direct input from the colonists. The charter concentrated power within
the proprietorship and legislature, with scarcely any avenues available for popular expression of
community sentiment. However, it should be noted that the county court served as the main
system of county administration for the colonists living within its domain, allowing some level
of local influence on community issues.!?® Few colonists would have had direct or indirect

knowledge of proceedings of the Assembly, and the courts were busy enough, and the population

126 In 1674, the Upper House of the Assembly tasked the Lower House with “preparing a list of English laws
‘touching criminal cases’ considered applicable to Maryland and in drafting a bill for criminal proceedings. The
Lower House agreed, but refused to vote for their proposed act, on the grounds that “the Laws of England ought to
be esteemed and Adjudged of full force and Power within this Province.” Instead, they requested an extension of the
Act for Proceedings at Law of 1662 be amended to include criminal as well as civil matters. The creation of a
standardized and extensive criminal law canon would have presented too great a threat to the stability of the Roman
Catholic and Quaker presence in the colony according to Carr, and after further discussion, only a preexisting statute
granting the governor “other Chiefe Judge in Court” administrative authority over all civil and criminal proceedings
remained. Carr, County Government in Maryland, p. 88-89.

127 Thomas Bacon, Laws of Maryland at Large, with Proper Indexes: Now First Collected into One Compleat Body,
and Published from the Original Acts and Records, Remaining in the Secretary ’s-Olffice of the Said Province. :
Together with Notes and Other Matters, Relative to the Constitution Thereof, Extracted from the Provincial
Records. : To Which Is Prefixed, the Charter, with an English Translation., Early American Imprints (Printed by
Jonas Green, printer to the province, 1765).

128 Carr, County Government in Maryland, p. 655; Joseph H. Smith et al., Court Records of Prince Georges County,
Maryland, 1696-1699 (American Historical Association, 1964).
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sufficiently small, such that most interactions one would have had with government came in one
form or another through the judicial system, to the point it became a communal obligation to
maintaining order and peace.!?’ The extent of this participation, and what demographic of the
population undertook it, varied over the course of the colonial period. In Prince George’s County
the population dramatically increased from its founding through the turn of the century, such that
participation in the legal system from jurors went from a broadly democratic exercise, with free
male members of every social class participating, to during the royal governorship period a
substantial portion being excluded from the service process. This consolidation also occurred in
Somerset County. '3

In 1690, proprietary governance over the colony was again interrupted, with the new
royal government officially granting recognition and a charter to a council of “Associators”, who
would not pledge allegiance to Charles Calvert, the third Lord Baltimore. The legislature met for
the first time under royal authority, and took complete control of the procedures for the elections

of its members. “The new form of government encouraged analogies between the Maryland

Assembly and the English parliament--an analogy that the Calverts had fought for years.”!*! For

129 Carr, County Government in Maryland, p. 82-83.

130 Carr identified 414 landowners in Prince George’s County in 1706, of which 279 were eligible for office or jury
service, based on residency, age, and sex requirements. Of the 247 landowners eligible to participate in government
via holding office or jury service, by 1709 nearly all, exactly 226, had done so. One hundred and eighty-seven had
served in county or parish office, and thirty-nine had served on juries. Seventy-one of the 279 had not served on a
jury by 1710, with the likely explanation being the exclusion of Roman Catholics from holding oath-bound
government positions. But thirteen members of this group became highway overseers, a position that did not require
an oath. It appeared that almost every eligible Protestant landowner seems to have served in government, and a
number of Catholics as well. As for lease-holders, “The percentage of officers and jurors who were short-term
leaseholders is low and the percentage of leaseholders who served, although higher, is not great.” Carr, County
Government in Maryland, p. 606. Although the property holdings of jury members varied greatly, over one-third of
households recorded in 1706 would have held short-term leases, and were thus exempt from almost any participation
in civic discourse. Carr posits that this was a continuation of English tradition of exempting the poorest members of
a community from participation in community administrative affairs. Carr, County Government in Maryland, p. 606-
609; Russell R. Russell R. Menard, “From Servant to Freeholder: Status Mobility and Property Accumulation in
Seventeenth-Century Maryland,” The William and Mary Quarterly (Williamsburg, Va., etc) 30, no. 1 (1973): 37-64.
131 Martinez, The Palatinate Clause, p. 321.

51



the first time, the legislature could pass laws free from intrusion by Lord Baltimore and his
appointees, effecting a quasi-self-governing institution. By the time the fourth Lord Baltimore,
Benedict Leonard Calvert, had converted to the Church of England and his son regained the
familial status as proprietor by an edict of Queen Anne in 1715, the balance of power had
irrevocably shifted, and Charles Calvert was forced to negotiate with the elected Assembly on
equal terms.'*? By then the colonists were using both the charter and historical precedent set in
the palatinate of Cheshire to secure irrevocable rights of self-government for their own benefit.

The royal governorship period that followed the Glorious Revolution and ascension of
William and Mary to the throne ushered in further religious rebellion, but did not excessively
disturb the structures and procedures of the judicial system. Tensions in the decade leading up to
the Revolution between Charles Calvert, 37 Baron Baltimore, and Protestant anti-proprietary
factions on both sides of the Atlantic forced Charles to return to England and address accusations
of pro-Catholic favoritism in his appointments to political positions.!33 This charge was brought
in opposition to a power enumerated in the Maryland charter for the proprietor to appoint any
colonists to “settle, dwell, and inhabit” any region of the new colony.!** Although Charles was
exonerated, the simple leveling of the accusation marked a continuation of the challenges to the
expressed powers contained in the charter.!3 The culmination of anti-Catholic fervor resulted in
the Glorious Revolution, and subsequent installation Protestant William III and Mary II to the
throne. The acknowledgement of the new monarchs as sovereign was withheld from the

proprietary governor of Maryland, William Joseph, further enflaming tensions between

132 Martinez, The Palatinate Clause, p. 322.

133 Clayton Colman Hall, Narratives of Early Maryland, 1633-1684 (Charles Scribner’s Sons, 1910), p. 145.

134 Maryland Charter, Section 9.

135 Hall, Narratives of Early Maryland, p. 148-152; Smith, Law and Authority, p. 92-108; Sawyer, The Rhetoric and
Reality of English Law, p. 402-405.
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Protestant radicals and the Catholic-dominated Council for Lord Baltimore, culminating in a
coup and seizure of the statehouse in St. Mary’s. After multiple conventions coordinated by the
Protestant Association, organized for the purpose of “defence of the Protestant religion, and for
asserting the right of King William and Queen Mary to the Province of Maryland and all the
English dominions,” and several months of declarations of dubious effectuality, the newly
installed monarchs recognized the colonial coup and made Maryland a royal province.'3® While
Charles Calvert lost his political authority in Maryland, he retained his holdings as provincial
landlord."3” But one of the main complaints of the revolutionaries, namely that as members of the
Upper House the judges on the Provincial Court wielded preferential discretion given they could
review their own legal decisions, found its solution in the requirement that new appointments to
the court could not be councillors to the proprietor.!'*® This ban also extended to county court
judicial appointments.

During and immediately after the transition to royal government, a comprehensive shift
in appointed government positions went to royalist Protestants and a greater alignment occurred
with English laws and interpretations within the courts. After three years of temporary
government, a royal governor, Sir Lionel Copley, arrived in Maryland with his commission in
April of 1692, further stabilizing operations and cementing the change from proprietary rule.'3’
Some notable expansions of Assembly duties from this period include the conduct of regular

elections to the Assembly, strengthening of claims to the privileges of the House of Commons,

136 Hall, Narratives of Early Maryland, p. 167.

137 Hall, Narratives of Early Maryland, p. 170.

138 Carr, County Government in Maryland, p. 22

139 Carr, County Government in Maryland, p. 68, 92-93, 96. The royal government period saw a greater alignment
with the laws and precedents of England, especially as clarity emerged about the extent to which common law
applied in the colony.; 1692. Proceedings of the Council of Maryland, 1687/8-1693. [Online] Archives of Maryland
Online, Volume 8. Annapolis. p. 365.
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and the holding of different committees to address specific policy topics.'# A further
sophistication came about through mandating the appointment of two treasurers by the
legislature, a clear encroachment on what had been a proprietary responsibility. One historian
concludes that “Freed from Charles Calvert’s feudal notions of proprietary prerogative, the
Assembly matured rapidly...,” with increased administrative power dedicated to the Lower
House, and a renewed sense of purpose.!#! Furthermore, the religious homogeneity of regional
government was increased after a royal decree established the Anglican Church in the colony,
and barring of Catholics and Quakers from holding public office. Catholic judges, particularly in
counties with strong anti-royalist sentiments, were replaced by loyalist appointees. In St. Mary’s
County, with its high Catholic population, seven of its nine justices were replaced, and Calvert
County had six of thirteen removed and five put in their place. We see further evidence of this
consolidating trend in the comparatively small number of civil appointments that went to
supporters of the Lord Baltimore’s party, according to Lois Green Carr being twenty-one of a
possible one hundred and twenty-five made in September 1689. As shall be discussed in the next
chapter, this entrenchment of loyalties within judicial postings also coincided with a decrease in
the frequency of expressions of jury independence via nullification, law-finding, and reduced
sentences. This is not meant to suggest that religious sympathies dictated jury behavior, rather
that concurrently an increasingly educated judiciary, guided by a better elucidated structure of
determining jurisdictional supremacy, oversaw trials that involved fewer instances of deviation
from precedent. More stringent conduct of court proceedings further reduced individual power.
The royal governorship period also highlights the significance of the county court to the

maintenance of social order. While the early colonial period saw regular political instability

140 Carr, County Government in Maryland, p. 24.
141 Carr, County Government in Maryland, p. 24, Chapter 7.
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arise, the consolidation of power around the proprietor and quelling of opposition had established
the Lords Baltimore as the political figureheads most responsible for ensuring harmony
throughout the colony. With the position vacant during the royal period, Carr argues the political
force most central to the lives of the majority of colonists was their local judiciary and court. The
number of cases heard by the Provincial Court was substantially lower than that of the county
courts, and the type of cases in county courts, including theft, determining whether children were
born out of wedlock, and various civil cases were more representative of the common
experiences of colonists.!#? “When it came to the internal life of the county, of course, the
justices of the peace...were the most powerful men on the scene.” !

In the decades following establishment of the royal colony, new assertions of power from
the Lower Assembly further usurped the proprietor’s severely diminished authorities, and
continued refining its political maneuvering.!#* The entire Assembly was now beholden to the
royal prerogative and, after 1696, to effective legislative review by the King in Council. Despite

these alterations, according to Smith “legislation followed closely the pattern of laws passed in

the proprietary period...the practices of the courts showed no cleavage with the past.”!* So

142 Carr, County Government in Maryland, Chapter 3, Section F.

143 Carr, County Government in Maryland, p. 679.

144 “Before 1689, elections to the lower house were not held necessarily at regular intervals; the lower house did not
investigate the conduct of elections or the qualifications of those returned, although there is reason to believe that the
proprietor at least attempted to manipulate elections; its claim to the privileges of the House of Commons was still
precarious, although vigorously asserted; and it had no standing committees. By 1709 the principle was established
that there should be new elections every three years; the lower house investigated all election complaints and
determined who had been legally selected; it had strengthened its claims to the privileges of the House of Commons;
and a structure of standing committees conducted business. The Assembly, furthermore, had been quick to legislate
in areas that the proprietor had insisted belonged only to him... Soon afterwards, the Lower House started on the
road that other southern colonies were taking when it established two treasurers...the appointment of these
treasurers was a clear invasion of executive authority, although it aroused no objection from the royal governors or
the English authorities, and the proprietor later successfully asserted his right to the power.” Carr, County
Government in Maryland, p. 24-25.

145 Smith, Law and Authority, p. 95. Carr differs slightly, by suggesting that during the royal governorship period
oversight of county courts and the local justices who oversaw them dramatically increased, most particularly under
Francis Nicholson, who attempted “to make the county court into a county government that better conformed to the
requirements of the law and the needs of the public.” Carr, County Government in Maryland, p. 546. One such
measure was to “appoint experienced justices, including Protestants who had served under the proprietor but had
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although new restrictions on Assembly action were in place, efforts of the Protestant leadership
to radically overhaul the legislative system never materialized. Support for the Association cause
had come predominately from men of influence in the county governing structure that had failed
to rise to the highest rank, due to holding of the position by a prominent Roman Catholic, or
relative of the Calvert family. !4 And during the royal governorship period, the colony was
overseen directly by a crown-appointed governor, not the Lord Baltimore. The reallocation of
power following the coup and establishment of the royal colony essentially fell along pre-
established lines of allegiance, although the creation of new municipal parishes offered new
administrative positions for recently elevated Protestant leaders of the rebellion.'*” There was
also a cadre of new officials sent over from England, further watering down the proprietary
influence, and weakening revolutionary vigor in the upper echelons of government.'*® It was this
mélange of ideological figureheads that proceeded to rule the royal colony.

From its outset, resistance to undemocratic governmental design that concentrated power
for the proprietor served as a primary responsibility for the Lower House of the Assembly. Part
of this impulse to challenge the authority of the proprietor could be explained by the reliance by
county courts on the common law and English precedent. Most of the early laws passed by the
Assembly concerned matters of local importance. These consisted of laws concerned with raising
revenue, payment of public officials, encouraging and regulating the sale of tobacco, and setting

municipal boundaries. “Apart from a few early statutes, the Assembly made little attempt to deal

refused to cooperate with the Associators.” This reduced fears that men disloyal to the new Protestant regime were
gaining power. Further control was granted to the Assembly to control local expenditures, previously the onus of the
county justices. Smith takes his claim from the commissions given to various governors. But on the whole, Carr
seems to agree with Smith that few changes to governmental institutions and court procedures were made during the
royal governorship period. Carr, County Government in Maryland, p. 20-30, 216-218. For discussion of parish
vestries and their impact on royal government, see Carr, County Government in Maryland, p. 529-539, 668-76.

146 Carr, County Government in Maryland, p. 68.

147 Hall, Narratives of Early Maryland, p. 193.

148 Hall, Narratives of Early Maryland, p. 194.
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with serious criminal offenses...Generally speaking, the colony relied upon the laws of England
in such matters.” !4’ Based upon steps taken by the legislature to ensure its ability to enact laws,
we can suppose broad general consensus existed that legislators understood their mandate as in
part ensuring the rights of the colonists against the overbearing nature of the charter, certainly for
most members of the Lower House. In spite of certain elements of the common law infringing on
this mandate, by enshrining the right of the Assembly to enact laws, and during the royal
governorship period seizing further administrative functions, the Assembly ensured both its own

survival and thus a democratic bulwark against proprietary tyranny.

149 Smith, Law and Authority, p. 97.
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Chapter Two: Jury Law-finding in Seventeenth-Century Marvland

We have seen how the structure of colonial government evolved after the chartering of
the colony and early grappling between proprietor and Assembly, from the establishment of the
General Assembly in 1638, complete with power to initiate legislation, to efforts to establish a
rule of judicature in the 1640s, which would have granted broad powers to appeals court judges,
to an attempted coup, to a successful one. I touched briefly on court processes, insofar as they
relate to the concentration of power by the proprietor. This chapter examines the procedures for
introducing complaints and indictments, convening juries, and conducting trials. Furthermore, it
considers how juries could wield the power of their station to influence policy, sentiment, and
power.

Through examination of the constituent elements of the various cases, I present the
enhanced political role allowed to jurors via the mechanism of law-finding, and showcase
different avenues for political participation through which they impacted the immediate case
outcomes and future jurisprudence and legal guidelines. Especially in the early years of the
colony, a lack of familiarity with English laws by judges created a circumstance where jurors had

latitude to establish law free of direct government oversight.'>° While I have not found any

130 Day, Lawyers in Colonial Maryland, p. 154; Ingle, Captain Richard Ingle; Mcllvenna, Early American Rebels;
Riordan, The Plundering Time; Sutto, Loyal Protestants and Dangerous Papists; Lovejoy, The Glorious Revolution;
Jordan, Foundations in Representative Government and Maryland’s Privy Council; Carr, County Government in
Maryland and Colonial Chesapeake Society.
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instances of juries creating law independent of a criminal trial, the opportunity for law-making as
part of trial proceedings establishes an inherent credibility for the jury as a semi-legislative body,
one endowed with at least the semblance of legitimacy as an arbiter of justice and morality for
the community. Before examining cases that show juries making law, I first want to consider
their motivations for so doing. Jury power rested in the common law. Early in his tenure, Lord
Baltimore committed to adopting the common law for the administration of his newly formed
colony, possibly due to the ease with which it could be relied upon to secure property ownership
for him and his fellow landholders. But while the common law’s rules about land rights might
have seemed the optimal option, common law suits could challenge the proprietary authority. All
the accompanying rights and securities of the common law, once adopted, could not be removed.
It is entirely feasible, and perhaps probable, that had the rights and securities given under
common law not been granted, settlers would have never emigrated to the colony. The colonists
certainly believed themselves to be English subjects protected by English legal traditions, and
abandoning that framework might well have brought significant political turmoil. But the
development of the common law in Maryland paved the way for some of the earliest examples of
colonists diminishing sovereign power, via the usage of an inherently democratic mechanism, the
trial by jury.!>!

Although we cannot outline an accurate representation of court processes from the
earliest years of the colony, sufficient source material remains to be able to piece together what

can be broadly considered as indicative of certain court procedures in the leadup to the royal

governorship period, and during it as well.!>? Almost immediately after the establishment of

151 Mereness, Maryland as a Proprietary Colony, p. 486; Nelson, The Law of Colonial Maryland, p. 178-180; Carr,

County Government in Maryland, p. 90-96.
152 Carr, p. 5. Lois Green Carr, in her published dissertation entitled County Government in Maryland, explored the
political system in Prince George’s County during the royal governorship period. It provides an in-depth exploration

59



Maryland as a colony and its subsequent inhabitation, trial by jury was utilized in a range of
cases. This frequency of usage offered opportunities for jurists to impart their personal
viewpoints on the political scene. Land rights, child custody, felony assaults, and even paternity
and maternity cases were heard by different local landholders. In the first several years of its
existence as a chartered province, Maryland was sparsely populated, and held only one court, in
St. Mary’s City.'>? The court served as the province’s trial court, for both civil and criminal
cases, and closely resembled the King’s Bench court in England. Once the population grew
sufficiently to require additional county courts to hear the cases brought, jury trials maintained
their status as the legal mechanism most relied upon to produce an equitable result in a province
still developing its identity and structure.

This resulted predominantly from the jurors being drawn from all regions of the counties,
and representing the full range of social and financial strata of the colony. Of the jurors that sat
on Charles County court and St. Clement’s Manor court from 1658 to 1674, 175 sat as petit
jurors, 62 as grand jurors, and 11 sat as both. Thanks to exhaustive compilation of demographic
data by Lois Green Carr in her St. Mary’s County Career Files, we are able to compare the
known socio-cultural metrics about some of these jurors, including land ownership, literacy,

immigration status, employment, and more.!>* Of the twenty-six petit jurors that we know the

of the mechanisms of government in colonial Maryland, albeit during a period of relative stability compared with
previous decades, and without the governance of the proprietor. Along with my own study of records from Charles
County and Somerset County, Volumes 53, 54, 60, 86-91, 106, 191, and 405, which cover the years 1658-1692, its
consideration of the structure of courts and their procedures are most relevant, and should be considered emblematic
of standard jury procedures.

153 Brugger, Maryland, A Middle Temperament, p. 1-83.

134 “Supported by grants from the National Science Foundation and the National Endowment for the Humanities, Dr.
Carr and her colleagues researched and wrote extensively about the economic and social history of Maryland’s
lower western shore...The Career File consists of approximately 47,000 5x8 index cards and slips of paper with
both typewritten and handwritten notes about more than 6,600 individuals identified as residing in St. Mary’s
County at some time prior to the early 1700s.” Excerpt from Carr, L. G. (2009). Dr. Lois Green Carr’s Biographical
Files of 17th and 18th Century Marylanders. St. Mary’s County Career Files.
https://speccol.msa.maryland.gov/cart/.
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immigration status of, twelve, or almost half, arrived to the colony as immigrant servants, with
nine arriving as free and five born in the colony. And for the grand jurors, of the eighteen known,
twelve arrived as indentured servants and five as free colonists. Two served as justices of the
peace in Charles County, one in the Provincial Court, and one was a juror for the Provincial
Court. Four served as members of the Assembly, two at the consequential 1637 meeting. One of
the burgesses, Leonard Greene, was the son of proprietary governor Thomas Greene, He also
served as deputy sheriff for St. Mary’s County. Four more, all petit jurors, served as constables.
Some served as appraisers, or were tasked with maintaining highways, but the majority of both
petit and grand jurors left no significant historical record beyond their jury service.!>®> From 1639
onwards, juries were by Act of Assembly required to be composed of only freeholding male
colonists, which even this narrow subset does not, as multiple members could not be reliably
found to be householders. And as many who arrived as servants sat after completing their
contract of servitude, the makeup of both types of juries would certainly seem to be more
representative of the colonial population than any of the other major legal institutions. Carr’s
research of a group of jurors in Prince George’s County at the turn of the century found that
many of them appear to have owned no land, a trend also seen in Charles County. She argues
that the sheriff endeavored to empanel groups representative of the broader county populace. '

Furthermore, the authoritative source on Maryland colonial population figures, Russell R.

Menard, gives an estimated colony wide population of about 6000 in 1663, and 9000 in 1667,

135 Carr’s records track marriages, probate records, ownership of servants and slaves, literacy, birth, death, and any
known children. Seventy-four of the 226 jurors named in the Charles County and St. Clement’s Manor courts could
be reliably connected to one or more of these metrics, but the remainder could not.

156 Carr, County Government in Maryland, p. 655-659. As to her claim that the foreman position was one of prestige,
and the sheriffs went to great care to choose “men whose standing in the community was high,” three of the Charles
County jurors left no further historical record besides their jury service, lacking even proof of home ownership, and
three held numerous and varied governmental posts, but all came to the colony originally as servants. This practice
may have emerged later, as the colonial population increased, and social mobility allowed for a higher proportion of
educated and propertied foremen.
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based on taxable figures of 2,873 and 4,100 respectively. These figures rapidly increase in 1671,
with a reasoned 5,631 taxables, and an estimated 12,000 total population, a 33% increase from
only four years prior, with a similar total increase seen by 1675, with 6,610 taxables and a
population around 15,000.'>” Menard argues that this growth was concentrated more in the
frontier counties — Talbot, Dorchester, Kent, Somerset, and Baltimore. This increase was
predominately experienced due to high rates of immigration to the colony, particularly by
indentured servants. Menard estimates from the Maryland headright records that 70 percent of
the colonists who came to Maryland between 1634 and 1681 arrived as indentured servants.'>®
Social mobility, due to relatively high tobacco prices, cheap and accessible land, and low labor
costs allowed many servants to become landowners routinely, at least in the early decades of the
colony, with many also holding various positions in government beyond just serving on juries.
While it was not guaranteed that upon making this transition they would directly advocate for the
interests of men still in servitude, a ceiling to rising in the social hierarchy endured despite the
leveling effect of commercial markets.!>

The procedural design of the judicial process also assisted in the maintenance of the
grand jury and trial by jury as tools for preserving the rights of colonists from excessive
degradation. By the year 1670, there were three established methods of initiating criminal
cases.!® Presentment was the most common procedural action taken by grand juries, well ahead

of issuing verdicts or punishments, which I only encountered in the manor court proceedings. It

was also very common for the grand jurors to present their indictment, and then have the case be

157 Menard, Economy and Society in Early Colonial Maryland, p. 215-216.

158 Menard, Economy and Society in Early Colonial Maryland, p. 162.

159 Menard, Economy and Society in Early Colonial Maryland, p. 443-445.

160 Rupert L. Benson and Maryland. Legislative Council. Research Division., The Grand Jury, p. 15-22, Research
Report; No. 32 (Research Division, Legislative Council of Maryland, 1958).
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heard at the next court meeting, usually six months later.'¢! While the grand jury presentment
was less an opportunity for exoneration than a procedural mechanism to allow for attendance by
witnesses and trial jury members, both steps could function as safeguards against judicial
overreach, as community members possessed a course of action by which to oversee bringing
suits against one another independent of the sheriff and judiciary, and frivolous or improperly
retributive suits deemed to be without merit might be immediately dismissed.'®?

Cases were heard by judges by default, but either party to a suit could request a jury
trial.'®* Jurors would be appointed to sit on a case, once determined to be necessary, a practice
observed by both the provincial and county courts.!®* Jurors would be subject to a fine if they
failed to appear at their appointed trial, a threat not bearing significant weight considering they
were drawn mostly from the region close to the courthouse, the travel required would have been
minimal, and courts met infrequently throughout the year.!% Once the sheriff had assembled the

jury, they were sworn in, read the indictment of the defendant, and then proceeded to hear the

161 The manor court grand juries of St. Clement’s Manor would regularly present a case and try it in the same court

proceeding. AOMOL, Volume 53, p. 627-637.

162 AOMOL, Volume 106, p. 103, 164; AOMOL, Volume 191, p. 160.

1631665. Proceedings of the County Court of Charles County, 1658-1666. [Online] Archives of Maryland Online,
Volume 53. Annapolis. p. 14.; Virginia, and John Purvis. 1684. A Complete Collection of All the Laws of Virginia
Now in Force: Carefully Copied from the Assembly Records: To Which Is Annexed an Alphabetical Table. London:
Printed by T.J. for J.P. and are to be sold by Tho. Mercer at the sign of the Half Moon the corner shop of the Royal-
Exchange in Cornhil. http://gateway.proquest.com/openurl?ctx_ver=7239.88-

2003&res_id=xri:eebo&rft val fimt=&rft id=xri:eebo:image:38000. p 30; AOMOL, Volume 1, p. 151. This has
been borne out by my own research as well. Criminal courts in both the seventeenth- and eighteenth-century saw
defendants and plaintiffs request jury trials.

1641685. Provincial Court Land Records, 1676-1700. [Online] Archives of Maryland Online, Volume 10.
Annapolis. p. 334 These juries consisted exclusively of free land-holders, the standard mentioned in the first
compilation of Maryland laws, published by Thomas Bacon in 1715. A law proscribing punishments for hogstealing
also outlines the frequency for counties holding grand juries and juries of inquest, and the freecholder requirement for
sitting on these juries. 1692. Proceedings and Acts of the General Assembly, April 1684-June 1692. [Online]
Archives of Maryland Online, Volume 13. Annapolis. p. 478. From 1639, grand juries were required to seat only
freeholders. 1639. Proceedings and Acts of the General Assembly January 1637/8-September 1664 [Online]
Archives of Maryland Online, Volume 1. Annapolis. p. 48.

1651964. Proceedings of the Provincial Court, 1681-1683. [Online] Archives of Maryland Online, Volume 70.
Annapolis. Preface. A law passed in 1666 required grand juries to be called at least twice a year. Carr, County
Government in Maryland, p. 216.
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case. Upon the trial’s completion, they would remove from the courtroom to discuss, and then
would return to render their verdict. Their opportunity to insert themselves firmly into the
proceed process would follow.'®® As a fundamental part of administering criminal justice, juries
were given numerous responsibilities depending on the nature of the case before them. Different
cases exist wherein jurors were required to determine the correct payment to an executor of an
estate for funeral expenses, determine cause of death as part of a coroner’s jury, determine the
bounds of property owners within a manor, and responsibility for guardianship in paternity cases.
In addition to giving verdicts, jurors could also determine the amount owed in damages in
a case.'®’ This ability is most explicitly shown in cases involving the manorial court of St.
Clement’s, the only surviving record available from a manorial court. The record covers the
period from 1659-1672, and gives a unique insight into the system used in a seventeenth-century
manor court. This routinely involved grand juries making presentments of indicted parties, and
then issuing verdicts about those indictments during the same proceeding, a practice not
replicated elsewhere in my research. The types of cases heard in the St. Clement’s Manor court
were comparatively routine, including improper marking of hogs, theft of food and clothing by
Wickocomacoe (Wicomico) and Choptico (Chaptico) from homes and farms, with the

punishment being a small fine, and unlicensed sale of alcohol.!%® The cases involving improper

166 The amount of time for which juries deliberated is not mentioned in any of the cases examined.

167 Sentencing was often attended to by justices, although in county cases in St. Mary’s in the 1660’s, it was
common for juries to assign a self-generated financial penalty to a guilty defendant. Perhaps as the population of the
colony grew, and common law precedent was increasingly utilized, or familiar, the practice disappeared. One case
has the jury determine the value of some pigs that the defendants were alleged to have killed, later used to determine
the fine imposed. The fine amount was determined by statute, but the jury were crucial in determining the variable
value of the pigs, so that punishment could be administered. 1658. Proceedings of the County Court of Charles
County, 1658-1666. [Online] Archives of Maryland Online, Volume 53, p. 383, 544-548. Annapolis; 1654. Judicial
and Testamentary Business of the Provincial Court, 1649/50-1657. [Online] Archives of Maryland Online, Volume
10, p. 363; Proceedings of the Provincial Court, 1678-1679. [Online] Archives of Maryland Online, Volume 68,
Preface 15, p. 76, 137; 1693. Somerset County Judicial Records, 1693-1694. [Online] Archives of Maryland Online,
Volume 407, p. 87; Smith, The Provincial Court and the Laws of Maryland, p. 388-396.

168 1660, 1672. Liber B, Manor Court Proceedings, St. Clements Manor, St. Mary's County. [Online] Archives of
Maryland Online, Volume 53, p. 627-634.
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slaughtering of hogs had their damages mandated by law, but we also see multiple instances of
juries affeering cases, or lowering the amount of damages to be paid. Two of the four cases
involve fines for improper marking of hogs, one is for “lugging,” or dragging, the aggrieved
party’s dog, but the fourth is simply a reduction of the fine imposed for not attending an
impaneled jury. While this specific method of reducing fines was only found in the manorial
court, it mirrors some of the elements for relief also present in benefit of clergy, wherein the
assigned capital punishment is reduced at the discretion of the court. When not dictated by law,
then the jury could award damages either simply in the amount of money owed for the service, or
for cost of suit as well, or further damages if there was a particularly long period between the
original transaction and the court case, or if the harm suffered by the plaintiff going without
payment was noticeably severe.!®” While doubtless some circumstances beyond the simple facts
of a case might have influenced the severity in some instances, juries could use their sentencing
power to convey their sentiments about the defendant, the quality of the evidence presented, the
original charge brought, indeed almost any aspect of the procedure.!”® How widespread this

practice of affeering fines lower was is unclear, but it confers a powerful opportunity for juries to

169 AOMOL, Volume 91, p. 42, 57, 116; AOMOL, Volume 41, p. 223; AOMOL, Volume 839, p. 232b-233;
AOMOL, Volume 687, p. 74, where the damages were four times the value of the items stolen, namely three pairs of
shoes, a book, and a parcel of wax.

170 Green, Thomas Andrew. Verdict According to Conscience: Perspectives on the English Criminal Trial Jury:
1200-1800. Chicago, IL: University of Chicago Press, 1985, Chap. 2-5. The type of “systemic nullification” to
which Green refers is not represented by minimal jury punishments for guilty defendants, but by acquittals of
ostensibly guilty defendants. Green writes that the high rate of acquittals by English juries in the thirteenth and
fourteenth centuries is explained by the using of a community-centered approach to verdict-rendering, where jurors
were more concerned with preserving social cohesion than arriving at a “correct” verdict. The types of crimes that
carried harsh punishments fluctuated, but, especially as it relates to homicides, Green argues that English juries
influenced “the way authorities might have viewed the place of merciful verdicts in the less serious felonies as they
considered the problems of the administration of the criminal law generally.” p. 65. An assurance of the continuance
in the colonies of “merciful acquittals” and the preservation of a self-generated but wholly preserved jury power can
be taken from the knowledge that common law was applied as the predominant jurisprudential framework, as
discussed below. William E. Nelson highlights the early and regular use of learned and well-trained lawyers in
Maryland to grow the impartial, objective application of the rule of law in the seventeenth- and early eighteenth-
centuries, several of whom were trained in the Inns of Court. Nelson, The Law of Colonial Maryland: Virginia
Without Its Grandeur, 187-199. See also Carr, County Government in Maryland, p. 83-99.
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not only control the outcomes of trial proceedings, but the enactment of justice within their
community.

The ways in which jury power expanded and judicial authority diminished mirrored some
developments in other colonies and in England, including the frequent use of lawyers, the
expansion of courts for specific regions and types of crimes, and the frequent use of benefit of
clergy and other legal mechanisms.!”! The first record of a lawyer being admitted to court to
practice law was in 1660, where the largest group were “planters”, or lawyers who exclusively
practiced in the county’s in which they resided.'”?> Although the law would differ only marginally
across counties, and in only very specific instances, these planter lawyers would presumably
have been more familiar with both the judges and their individual proclivities from having
regular interactions with them from different cases, and also with the people actually involved in
the trial. The tradeoff in having local counsel meant planter lawyers were often not
professionally trained to be lawyers, and had only a working knowledge of the law based on their
in-court experiences. Professional lawyers, as those lawyers who possessed academic training in
law were called, could represent clients against a broader range of charges, and had a more

thorough understanding of case precedents, developments, and what technical arguments might

171 Stoebuck, Reception of English Common Law, 393-398; John H. Langbein et al., Chapter 13: The Reception and
Recasting of English Law. (p. 875-888.) In History of the Common Law: The Development of Anglo-American Legal
Institutions (Wolters Kluwer Law & Business, 2009).

As noted in both of these sources, the varieties of colonial adoptions of the common law varied, at least in part to
allow for some apportionment of local rule as suited to local needs and conditions. (Langbein, et.al. p. 876.) And as
a continuation of that lemma, both pieces argue that a varied amalgam of jurisprudences emerged across the various
colonies, meaning “each evolved its own individual legal system, just as each evolved its individual social and
political system.” Langbein, et al. p. 877. This variety, combined with “juries with power to find law as well as fact
were at the heart of the legal system of every one of the thirteen prerevolutionary American colonies, with the
possible exception of New York...” [Langbein, et al. p. 880] birthed a colonial system of jurisprudences that
regularly deviated from English precedent, and fostered democratic agency for its lay participants.

172 Day, Lawyers in Colonial Maryland, 147.
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be most persuasive. One of the most important developments for trials brought about by lawyers
was their increased familiarity with the legal principles needed to win cases.

An examination of the law libraries of several of Maryland’s lawyers gives us insight into
the reigning authorities on jurisprudence at the time, and a better familiarity with how the law
was developing and new ideas were being incorporated into the region. As the numbers of
lawyers in the colony increased, and as their representation became increasingly sophisticated, it
became their responsibility to also provide legal treatises for justices as well. The role of lawyers
in increasing the standard of legal education in the colony also extended to creating a
compilation of the laws in force, at the bequest of the justices.!”> Compared to their counterparts
in England, their education was minimal, but simply having someone nominally familiar with
trial proceedings presented an advantage for the average defendant. Lawyers were also involved
in jury selection, giving a much greater advantage to a defendant or plaintiff than if he or she was
simply self-representing.!” So while the proliferation of lawyer’s did not directly enhance the
authority of juries per se, they had a notable impact on the trial process and in what
circumstances judges could exercise their discretion to affect a case.

Although the charter clearly established a power structure designed to ensure the security
of the new proprietor, the practical tasks involved with adhering to both English and colonial
laws created a complex system where contradictory rulings from different courts on either side of
the ocean could ostensibly have equal precedent. The administration of the colony, delegated to

Cecil Calvert as Lord Baltimore, based itself on the palatinate county of Durham, where the

13 Day, Lawyers in Colonial Maryland, p. 153-154. Before the advent of defense counsel, judges were responsible
for advocating for the rights of the defendant!”®, an obvious conflict of interest and far from the best way for the
defendant to have the best opportunity of securing a favorable verdict. Day, Lawyers in Colonial Maryland, p. 149.
174 James D. Rice, “The Criminal Trial Before and After the Lawyers: Authority, Law, and Culture in Maryland Jury
Trials, 1681-1837,” p. 467-468, The American Journal of Legal History 40, no. 4 (1996): 455-75.
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Bishop of Durham exercised authority by royal prerogative essentially equal to the King.!”
Sovereign authority was given to the person named in the charter, and was based on feudal
structures of power, where the inhabitants of the county would be subject to the lord or noble as
a direct representative of the king, and all governmental and judicial matters would be decided at
the local level, per the desires of the noble. In Maryland, most civic authority was consolidated
among a few wealthy Catholic landowners, chosen by Lord Baltimore and with significant
legislative and legal authority, including the ability to hold their own manorial courts.!”® From
the outset, the goal of the Maryland charter was to establish a system of hereditary aristocracy,
but this quickly proved untenable. The earliest settlers, predominately Protestant, felt that rather
than Lord Baltimore submitting statutes to the “advice and consent of freemen assembled” as
stated in the charter, “many constituents, probably most of the Protestants, concluded fairness
would be better served by reversing the order.”!”” Governor and Chancellor Leonard Calvert,
brother to Lord Baltimore Cecil Calvert, lived in the colony and oversaw its administration at his
brother’s instruction from England. Governor Calvert, in his role as Lieutenant General, Chief
Justice, and Chief Magistrate, objected to the acts as “an unjustified assumption of authority.”!”®
This conflict between the Calverts and the Maryland colonists about rights would continue for
well over a century after the colony’s founding. Soon after arriving, the first colonists convened
the Assembly, and it was these early members who expressed animus towards the wide-reaching

power held by Lord Baltimore as proprietor, and attempted to extract unconceded authorities,

including immunity from prosecution and the right to present legislation. Lord Baltimore wanted

175 Martinez, The Palatinate Clause, p. 306.

176 Robert J. Brugger, Chapters 1-2. Maryland, A Middle Temperament, 1634-1980 (Johns Hopkins University
Press, 1996)

177 Brugger, Maryland, A Middle Temperament, p. 13.

178 Tbid.
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the sole authority to suggest legislation, but the Assembly brought forth several measures of
legislation from 1638-44, all of which were vetoed by the governor.!” This is all to say from the
genesis of the colony, the first elected Assembly members challenged the authority of the
proprietor and his governor’s, and as it developed, by colonists in favor of guaranteeing what
they felt were their privileged rights as Englishmen and people, in the face of a diminishing royal
prerogative. Although this included their participation in court juries, the Court of Chancery and
Prerogative courts were established by the charter, with no record surviving as to the founding
mandate of the Provincial Court and county courts.'®" “From an early date, the grand jury
presentment or indictment was used in the Provincial Court and county courts; informations were
used sparingly.”!'3! Thus the criminal trial system developed along the lines of the English
system, with separate civil and criminal benches, depending on the nature of the offense. !8? Petit
juries would decide on the facts during trial.'®* And it was against these obstacles that issues like
jury nullification, finding against law, and allocations of payment for sitting on a jury, and
additional jury types including matron’s juries, and coroner’s juries were adopted in the new
province. These mechanisms all offered opportunities for exposition by jurors of individualistic
expressions of their political beliefs. Some required more advocacy than others, and some had
more effect by their usage, but what becomes clear from an examination of the structure and
development of governance in the nascent colonial project is the inexorable inclusion of

unelected jurors molding political outcomes through judicial processes.

179 Martinez, The Palatinate Clause, p. 311.

180 Smith, The Foundations of Law in Maryland.

181 Smith, The Foundations of Law in Maryland, p. 101.

182 Nelson, The Law of Colonial Maryland, p. 188.

183 Semmes, Crime and Punishment in Early Maryland, p. 24; Carr, County Government in Maryland, p. 190.
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The efforts by the Lower House to expand the authority of the county courts notably
increased during the royal governorship period, and into the second proprietary period.'®* But the
legislature was not the only political group to exert influence over the decisions made by the
provincial judges. If we examine the early development periods of several different courts, we
can see how the overlapping jurisdictions and unclear chain of command contributed to a
diffusion of jurisprudential philosophy. Royal commissions were the principal devices for
establishing jurisdiction for the court systems, although various Acts of Assembly “provided
minimum jurisdictional standards, for the Provincial Court, Court of Chancery, and county
courts, conferred limited jurisdiction upon one or two justices of the peace, and regulated
procedural matters.”'®* This overstepped the bounds of the Charter, but “were never seriously
challenged.”!8¢ So although the proprietor retained control over judicial appointments, the
actions of those judges were limited by Acts of Assembly, particularly in cases involving
legislation that had been passed by the Assembly and that were unique to the conditions of the
colony.

One significant development emerging out of the greater milieu was the discussion of the
jury right to both interpret law, and to make law. As discussed in the introduction, this discussion
had ranging historical antecedents, and did not experience a linear progression to a conclusion. In
this chapter I explore four cases that all bear hallmarks of jury law-finding, a practice that was
still having its boundaries debated in England.'®” Although Maryland juries were often reliant on

English laws and precedents when deciding cases, they also had broad latitude to impart their

184 Carr, County Government in Maryland, p. 127-143.

185 Smith, The Foundations of Law in Maryland, p. 104; Carr, County Government in Maryland, p. 127-143.

186 Smith highlights the significance of which legal sphere of operation is being considered for how the various
branches of government affected their functioning. “The charter and the royal commissions were significant for
providing the constitutional framework...In matters of public law peculiar to the conditions of the Province, only
acts of the Assembly were significant. Smith, Law and Authority, p. 107.

137 Alschuler, Deiss, A Brief History of the Criminal Jury in the United States, p 902-3.
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own perceptions of justice onto their decisions.'®® The independence of juries to interpret the
law, or indeed to nullify the law reached a peak in the seventeenth century, after a long period of
development. '8 However, the marked change in jury responsibility in seventeenth- and
eighteenth-century England towards granting them more power to determine law is a separate
task and one requiring an in-depth examination of the primary and secondary material available
on English criminal courts. In compiling a portrait of jury practices, legislation, and political
contextual changes throughout the course of Maryland’s turbulent colonial history, I attempt to
ascertain the mandate established for juries from the broader social context, and what enthusiasm
existed for more jury autonomy. To bring this issue into focus using the context of colonial
Maryland, we are presented with a set of circumstances with particularly intriguing
consequences for determining how jury law-finding and procedure could intimate the political

will of its practitioners.

188 The extent to which this occurred, and the exact nature of the similarities are not entirely settled, as different

historians have posited different conclusions on the matter. Joseph H. Smith, in his essay The Foundations of Law in
Maryland: 1634-1715, writes that common law “constituted the governing law” (p. 100) for most civil proceedings,
and that “Procedure in criminal matters followed closely the common law,...” (p. 101). According to Carroll T.
Bond, appeals justices “regularly resorted to the common law judges for guidance.” (p. 46) But as Lois Green Carr
contends in her dissertation County Government in Maryland: 1689-1709, the leeway with which justices were
required to apply the laws of England was a matter of contention. She examines in some detail the enactments and
decisions of legislation and judicial decisions in Maryland and England that most augmented the boundaries of this
legal laxity, but writes that following an opinion from the English attorney general in 1706, “...the following was
clear: The common law extended;...and the Assembly could limit the extension of any English law except acts of
Parliament that mentioned the plantations.” p. 96. So while the common law formed the basis of most criminal and
civil jurisprudence, precedent could be and was supplanted when it conflicted with the philosophical outlook of the
Assembly. While not expressly forbidden in the charter, this decision represents another weakening of proprietary
authority, by granting the Assembly another tool of policy-making exempt from proprietary direction. The
proprietor had lost the struggle to prevent adoption of English law in Maryland (Jordan, Foundations of
Representative Government, Chapter 1), and suffered another political defeat in ceding ground to the Assembly with
the provision of their own type of disallowance. It is unclear from my research as to how often Assembly
supersedure of English law transpired, or how such an action might have been undertaken. The early adoption of
common law in the colony created stability for the legal system of the nascent colony, but its implementation was at
times divisive and overridden. (see also Stoebuck, Reception of English Common Law; Jeffrey K. Sawyer, “The
Rhetoric and Reality of English Law in Colonial Maryland, Part 1 - 1632-1689,” Maryland Historical Magazine
108, no. 4 (2013): 392-409.

139 P G. Lawson, “Lawless Juries?: The Composition and Behavior of Hertfordshire Juries, 1573-1624,” in Twelve
Good Men and True: The Criminal Trial Jury in England, 1200-1800 (Princeton University Press, 2014).
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A case heard in Charles County in April 1662 offers several elements for consideration of
some of the specific ways in which juries could arrive at a decision in a case based on their own
perspectives of the malfeasance alleged, and decide on the legal issues requiring resolution.'*
James Lee submitted a petition to the Charles County judges, or commissioners as they were
known, as one of the two executors, along with John Tomkinson, of the estate of the recently
deceased Joseph Lenton, and Ursula Lenton, his wife, and two children, who also died shortly
thereafter, causes unspecified. Lee had hired a boat, presumably for conveyance of the bodies to
the burial ground, along with three barrels of beer, and 36 yards of black mourning ribbon, to be
worn by those attending the funeral. Francis Pope, at this time a county judge, and according to
Lee “who doeth dispose of the sayd Lenton estate...,” is being sued for not repaying Lee from
the Lenton estate for payment of the boat, beer, and ribbonry. The case proceeds in a
predominately standard manner, starting with Lee’s petition, which outlines some of the facts
from the plaintiff’s perspective, gives the damage incurred by the actions of the defendant, and
presents the requested rectification, in this instance 1,672 Ibs. of tobacco.

Following the petition, the desired witnesses are named and oathed, and an account of the
expenses Lee incurred are listed, along with the date of purchase for the ribbonry and beer. We
then are presented with the testimonials from Captain William Battin, Humphrey Haggate, and
Jane Delahay, all of whom claim to have both known the Lentons, and to have seen copies of the
will prior to Ursula’s passing. Captain Battin testifies about how Lee spoke of plans for the
funeral with beer and “morning ribboning” and invited the captain and his wife to the service.

Haggate spoke of Ursula coming to him and his friend, a W. Woodberie, immediately following

190.1662. Proceedings of the County Court of Charles County, 1658-1666. [Online] Archives of Maryland Online,
Volume 53, p. 201, 207-210.
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her husband’s death with his will, and told him that Tomkinson and Lee should be the executors,
a statement also corroborated by Jane Delahay. A couple of interesting developments follow.
One, the reading of the will of Joseph Lenton by George Thompson, attorney for the
defendant. Besides outlining the distribution of Lenton’s assets to his wife and children, it
directly names James Lee and John Tomkinson “to take Care as assistants to my wife and
Child...” It doesn’t specify in what capacity, but the document is signed by both Joseph Lenton
and James Lee. After its reading, Lee requests a jury. Then, after a jury was granted, Thompson
delivered instructions to the jury, which carried important implications for how the jury would
decide its verdict. They were “to Enquir wheather at the time of a funeral it bee Christian like for
sum few neighbours to bee gathered together and instead of showing a mornefullnes for the losse
of thear frind and neighbour to turn of thear Carousing Cups to the quantitie of three bar-rells of
beeare to the valew of nine hundred pounds of tob:”!! The defendant, presumably by his
attorney, immediately responded to each of the accusations levelled by Thompson, with each of
Thompson’s eight considerations receiving a direct rebuttal. As for the mournfulness of the
funeral attendants, the plaintiff urged him to “Proue that thear was any person in that height of
mirthe as to Carouse it is but Mr Thompsons saying...” And in their verdict, the jury determined
that Lee was “Chiefly Concerned in seeing them haue a Christian Buriall...” For this issue to be
considered at all by the jury, in the context of the larger claim for repayment and whether Lee’s
actions vitiate the proviso of the will, the jurors would have had to weigh several factors: the
testimonies of the witnesses, the petition itself, the text of the will. They would have undertaken
many of the same considerations Shapiro highlights as fundamental to the developing notion of

“beyond a reasonable doubt.” And they need also have satisfied their own personal perceptions

1 AOMOL, Volume 53, p. 209.
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of right and wrong, to decide whether or not Lee’s purchases and actions fell under the purview
of executor of the Lenton estate.

Another anomaly presented in this case that also suggests some further importance is the
length of the verdict provided by the foreman, Mr. Thomas Lomax. Most jury verdicts were
simple and straightforward, “guilty” or “not guilty.”'°> The verdict in this case presents the issues
considered by the jurors, why they arrived at the verdict they did, and makes several references
to various ways in which the community was best served by the events presented. The family
received a proper Christian burial, the estate was not bankrupted by its expense, and the one
executor, acting without input from his counterpart, did not “impare” his power to act within his
mandate. Considered independently of the rest of the case, one might see that the verdict simply
resolves issues of fact, but it is from the instructions given by Thompson and most likely
Haggate, as attorney for Lee, that we see the full extent of the circumstances that the jury were
considering. Besides the problem of justification for purchasing the barrels of beer, the jury also
had to decide several issues of law, including whether the will was still valid to authorize
oversight of the estate by Lee and Tomkinson following the death of Ursula, especially since she
presumably would have died without a will, and also whether the will jointly empowered Lee
and Tomkinson to administer the estate, or whether they could act independently to pursue their

fiduciary duties. The jury addresses these questions in their verdict, a step rarely taken outside of

1921 have included the verdict here in its entirety: “The verdit of the Jury Sheweth that to thear best understanding
James Lee and John Tomkinson was left by Joseph Lenton to see his last will and testement fulfilled and his wife
and Childeren diing so suddainly after him wee Conceaue thay wear most and Cheefly Concerned in seeing them
haue Christian Buriall and in Objection to the expence as for an ordinary planter his wife and too Childeren wee
humbly Conceaue that so long as an Estate sufficient was left if it had bin more it woold only redounded to the
Credit and Memory of the Persons deceased and also wee Conceiue that the one trustie being absent did not in the
least impare the others Power in acting as hee did and this is own Judgment and so Conceaue satisfaction Cannot
bee denied the sayd Lee for the funerall expences also Cost and Charge of suit if no law otherways depriue him of
it” AOMOL, Volume 53, p. 210.
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the Provincial court of appeal. And the simple fact that the defendant is himself a justice of the
county, makes his arguments, and then the jury deciding against them suggests the presence of
either the jury establishing case law in accordance with their view of justice in the case, or at the
very least a specific precedent when particular facts are present. '3

The Examination of Mary Warrow widdow in 1653 is an example of jury law-finding
where jurors were asked to establish punishment and essentially write law in the absence of
statute.!** Following Mary Warrow’s testimony, four Piscataway tribesmen were charged with
the murder of Jacob Warrow and his seven-year-old son Jacob, servants of Captain Daniel
Gookins. Skigh-tam-Mongh, Couna-weza, and two unnamed others entered Capt. Daniel
Gookins’ home in Anne Arundel County, wherein they entered the house, remained so for about
an hour, ostensibly holding the Warrow family hostage, and then “Upon a watch word or Notice
from one of the Said Indians...fell upon her Said Husband and with their weapons or
Tomohawks wounded him Soc that he died...”!®> They then ransacked the house and making off
with weapons, clothing, and pewter cookware, with Skigh-tam-Mongh and Couna-weza being
captured some unspecified time later. Skigh-tam-Mongh and Couna-weza eventually confessed
to the murders via interpreters, but also denied them in the same testimony, and a jury was
impaneled to determine the acceptability of an admission of guilt containing contradictory
statements. The directive given to the jury was even more specific than in the Pickering case,
stating “You Shall Sweare to give in a Just & true Verdict according to the best of your

understanding whether the two Indians now upon Tryall or either of them be Guilty of the

193 The case was appealed by Pope to the Provincial Court, but no mention of it is made in either the court records
from 1659-1662, or 1663-1666.

1941653. Judicial and Testamentary Business of the Provincial Court, 1649/50-1657. [Online] Archives of Maryland
Online, Volume 10, p. 293-296.

195 AOMOL, vol. 10, p. 293.
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Murther,” or the theft.!”® The jury returned a guilty verdict, after stating if one or both of the
attackers had not “consented” to the murder of Jacob Warrow and his son, they would have
“withstood the other Indians in their intended Murther or revealed it by Some means, But doing
neither and receiving Stoin Goods (as they confess) as hired to conceal it.” Here the clerk was
directly addressing the importance of confession for a jury to return a guilty verdict, and the role
interpretation of statements by the defendants has in ascertaining their level of culpability.

The jury was tasked with deciding whether Skigh-tam-Mongh and Couna-weza’s
statements, affirming they had been sent by their chief to kill Capt. Gookins and anyone they
found in the house, a question asked during the trial, constituted a confession even if they
recanted part or all of their statements. Furthermore, had they not committed the murders, said
the jury, they would have been able to identify or recount of their fellow tribesmen committing
the crimes alleged, and they were unable to do so. This was a complicated case, with murder
generally requiring “malice aforethought.” In determining such malice, the jurors considered
how long men were in Captain Gookin’s house, but generally a confession was required to
convict, especially for more serious crimes. Here the jury was forced to make a decision outside
of the normal guidelines provided in murder cases, and this anomaly was evidenced in their

unusual jury oath. The jury almost certainly here is involved law-finding, given the relative

196 The clerk refers to the directive for this case specifically as a jury charge, and writes it out as “You Shall Sweare
to give in a Just & true Verdict according to the best of your understanding whether the two Indians now upon Tryall
or either of them be Guilty of the Murther and the other offences for which they Stand Indicted or any of them yea
or noe, And this upon the proofes and other Evidences and Circumstances to be produced and as they Shall appeare
unto you, So help you God”, separating it in the formatting of the case record. The designation of this statement as a
charge is notable, as it is more syntactically arranged than other directives, and includes phraseology not present in
shorter directives. How representative this is of the actual spoken charges that jurors recited and pledged an oath to
carry out during trial is unclear, but it’s length, inclusion of “according to the best of your understanding” and the
phrase “So help you God” separate it from most other directives, and reinforce the grave nature of the responsibility
included in rendering a verdict in a capital case.
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scarcity of cases involving Native Americans.!”” As the defendants were not subjects of the
English crown, they were considered to be foreigners. They would still be expected to obey the
laws of the colony, as evidenced by the suit being brought in the first place, but no statute or
guideline existed for how to assign punishment to “non-subjects,” especially in a capital case.
The extent of the court’s jurisdiction over the defendants would necessarily be a part of the
determination as to how to punish.'®

Three years prior in the April 1650 Assembly session, the legislature had passed a law
mandating Native Americans should refrain from traveling in Anne Arundel or Kent counties to
hunt or “vppon any other occasion vnles it bee to speake with the said Comander or Comanders
of the said severall Counties vppon some vrgent occasion,” and they should alert the county
commanders ahead of time if that is the case. The law also empowered county residents to
capture or kill any in violation, regardless of the Indian’s intent or purpose.'®” And a 1654 law
calls for the commissioners of the Provincial Court (the same as the members of the Privy
Council) to levy men and arms “to be Imployed in a way fencive or Defencive upon the
Invations & Incursions of Indians...,” highlighting perceptions of the dangers presented by local
Native Americans.??’ Although these laws do not address the authority of the colony over the

punishment of Native Americans in the courts, they go the furthest of any statements concerning

197 The court for St. Clement’s Manor issued presentments for local Native American tribesmen for crimes including
theft of different foodstuffs, including hogs, with some being fined in their roneoke currency, and others being
“referred” to the governor for a decision. It is unclear that the Warrow’s being Black impacted the jury’s
consideration on the most just outcome for the case.

198 While standards for what constituted manslaughter and murder differed in England in the time period leading up
to the founding of Maryland, the circumstances of this case would almost certainly qualify for the murder verdict
given. Zachary Babington, Advice to Grand Jurors in Cases of Blood: Asserting from Law and Reason, 2nd ed.
(Printed for John Amery, 1692).

199°1650. Proceedings and Acts of the General Assembly January 1637/8-September 1664. [Online] Archives of
Maryland Online, Volume 1. Annapolis. P. 291.

200 1654. Proceedings and Acts of the General Assembly January 1637/8-September 1664. [Online] Archives of
Maryland Online, Volume 1. Annapolis. P. 345. It is unknown to what extent this militia was ever established or
marshaled.
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Native Americans in the legislative record to dictate their behavior within the borders of the
colony, and the perceived risks to what contact with Native Americans could lead. The only
mentions earlier, that are not concerning trade, in the Proceedings and Acts of the General
Assembly mention readings about how to address the “enemy” Indian population generally, but
not in a judicial context, and certainly not with regard to capital punishment. These two factors,
the lack of authority over natives for punishment and the decision to indict the two Piscataway
for murder, given the specific circumstances of the case, are significant in helping to understand
the role played by juries in Maryland, and the extent to which they were able to either interpret
law, or simply establish new precedents in law by their verdicts. This case illustrates the
methodology by which the judicial system would impart authority onto juries and under what
circumstances, when they are needed to answer legal questions unaddressed by statute. Nothing
in the charter, common law precedent, Maryland law, or the commission to the court by the
governor establishing its authority to enforce law instructed the jury to inflict the punishment
they did. The jury established guilt, assigned punishment, and in doing so, not only broadened
the punitive authority of the proprietary government over its Native American neighbors, but
also utilized their authority to establish precedent independent of legislative or proprietary
influence, the latter being a longstanding goal of a wide swath of the population.

Mpr. George Mee Plt: Mr. John Cornelius Deft is about the finer points of a sale of two
indentured servants, an exchange between George Mee and John Cornelius of one indentured
servant for another. It was notable for the deliberation required for the jury to reach an
assessment for what damages should be awarded.?' Mee, the plaintiff, alleges Cornelius gave

him a less “able” servant for the one Mee provided for the trade. The jury members agreed,

2011653, Judicial and Testamentary Business of the Provincial Court 1649/50-1657. [Online] Archives of Maryland
Online, Volume 10. Annapolis. P. 224
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stating “We find the Bargaine not performed according to Agreement.” However, given that a
significant period of time had passed between the exchange and the suit being brought, the jury
considered this indicative of Mr. Mee’s satisfaction with his new servant. Also, it appears the
servant Mee sent to Cornelius suffered from a foot condition that took longer than expected to
heal, which having not been brought up as a reason for voiding the trade before it could take
place suggests it was discussed beforehand. All of these factors the jury considered in their
deciding the servants should both be returned to their previous owners, and Mee should pay the
costs for bringing the suit, a common practice for juries to levy as a form of punishment. Again,
the directive read to the jury included the phrase “true and just,” and was very specific in
mentioning the circumstances of the case to be considered, namely the exchange and whether it
was conducted “according to his Bargain and agreement or not,” but also whether the plaintiff
should have any relief given the amount of time between the sale and the suit being brought. If
the case were a simple one of establishing whether the trade agreement had been broken, it is
doubtful the directive would have been written as it was, notwithstanding the omission of the
separate time consideration. Several cases from the Provincial Court in the early years of the
colony make specific reference to “true and just” verdicts, but not in all instances, and in the
cases specifying the directive given to the jury, there is always a complicating factor beyond a
cut and dry case of fraud or failure of payment. The fact the directive was given to the jury, and
written out in detail in the trial record, could suggest the court is seeking some guidance in how
best to interpret the law, or at least is noting the special circumstances particular to that case.
The 1665 case of Michell Pickering Plt: Robert Hundly [Henley] Deft is a rather
convoluted case of law-finding. The process involved consideration of two main elements: the

establishment of the age of an indentured servant, Michell Pickering, and whether Pickering had
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completed his term of contract. The facts of the case are spread out across multiple sections of
county and Provincial Court records, with Pickering beginning his suit in Provincial Court in
January 1665, before the governor and council, who ordered his suit be heard during the March
holding of the Charles County Court.?’? In his statement before the Provincial Court, Pickering
alleges at his arrival to the colony, he was already eighteen years old and has since served five
years indentured servitude, after which he requested his freedom from his master Robert Henley,
who refused and reportedly demanded two additional years enslavement. This same information
was put forth to the jury in Charles County Court, who deliberated and found Pickering to be
twenty-one years old, and thus entitled to his freedom. The law in force at the time held if
servants arrived between the ages of eighteen and twenty-two, they were to serve five years,
between fifteen and eighteen six years, and were to have their ages established by certificate or
“the determinacon of the Court.”?** No mention is given of Pickering having been brought in
previously to have his age determined, a requirement of the statute, and thus the jurors had to
determine any extension to Pickering’s servitude.

This element of the statute gives broad latitude to the jury to both control the outcome of
the case, but also the livelihood and future of the plaintiff. In county court, especially in 1665,
the makeup of the jury would have been broadly reflective of the economic diversity of the
colony, and empathy for the plight of the plaintiff may well have been a contributing factor to the
verdict. Although Pickering alleges he had served five years and had been eighteen years of age
upon arrival, the jurors determined he was only twenty-one, a finding that contradicts his

testimony. Still they agreed five years was long enough, and he should be released from his

2021665. Proceedings of the Provincial Court, 1663-1666..[Online] Archives of Maryland Online, Volume 49, p.
565-566; 1665. Proceedings of the County Court of Charles County, 1658-1666. [Online] Archives of Maryland
Online, Volume 53, p. 621, 624-625.

203 AOMOL, Volume 1, 443-444, 453-454, 469.
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bondage.?** Here the jurors used their authority, to permit his freedom, but came to a different
conclusion about the proper length of servitude for the plaintiff. There are no indications in the
court record as to how the jurymen would have determined Pickering’s age, although it can be
supposed if any of the members were neighbors of Henley, and familiar with the length of
Pickering’s servitude, they might have the requisite foreknowledge of the circumstances of the
case to make a “true and just verdict According to the best of their understandings and
judgments” without much more than circumstantial evidence.?%> The lack of any empirical
processes for establishing the alleged statement of fact at issue in the case compelled the jury to
employ the methodology suggested by Shapiro, wherein community members would have been
relied upon for their proximate knowledge of the case and its elements, and lacking any intimate
insights, generally issuing a verdict based upon their “rational system” of inquiry.?’® Through
their verdict, the jurors bypassed implementing statute that should have required Pickering to
serve an additional year, and thereby established a precedent of liberating indentured servants in
advance of their required bondage.??” In the absence of specific guidelines laid out in statute for
determining age of the person, the jury proceeds to establish its own boundaries of jurisprudence,
establishing a precedent, and determining the threshold of legislative ingress into the

determinative carcerality of indentured servitude for Michell Pickering.

204 One possibility is that his period of five years of service was accurate, and they merely disagreed with his
purported age, or, barring an accurate way of verifying any of his claims, they freed him without any concern for the
veracity of his statements.

205 1t should be noted that there was a provision in the statute requiring anyone who takes ownership of an
indentured servant must within six months bring the servant before their local county court to have their age
determined, and should they fail to do so, are subject to a fine of one thousand pounds of tobacco, a hefty sum. This
fine is conspicuously absent from the Pickering case record, the reason for which is not given. AOMOL, Volume 1,
p. 453.

206 Shapiro, “Beyond Reasonable Doubt,” Chap. 1.

207 1 would suggest that this case does not exemplify nullification, as the constituent elements needed to prove a
violation occurred, i.e. Pickering being subjected to required service beyond his contracted period, are present, but
Pickering is the petitioner in the case. Nullification requires the ignorance of evidence and exoneration of the
defendant.
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These cases are not meant to be indicative of the majority tried in courts across the
province, but instead to highlight the circumstances in which juries were at their most untethered
to determine the outcome of a case and in some instances, to decide how the law should be
interpreted, or, in the absence of statute, what the law should be. As the population of the colony
increased, unsurprisingly, so did the number of presentments and crimes. But comparatively little
changed, through legislation or otherwise, in the methods by which colonists arrived at their
decisions as grand juries and on trial jury verdicts. Especially in the early years of the colony,
when the province’s charter and earliest criminal laws notably obstructed efforts to meet the
societal needs of its population, the laws of England served as a benchmark for areas of law that
lacked specific legislation or clarity.?% For the first fifty years of its existence, Maryland was
operated as a proprietary province, with English law “explicitly written into the colony's 1632
charter and reasserted and affirmed during the first recorded political assemblies.”?? While the
charter granted the proprietor, known as Lord Baltimore, almost total power to enact laws by
whatever legislative process he deemed fit, and to appoint judges and courts along the same
guidelines, they were required to be “consonant to Reason, and be not repugnant or contrary, but
(so far as conveniently may be) agreeable to the Laws, Statutes, Customs, and Rights of this Our
Kingdom of England.” In cases where law did not exist and circumstances necessitated

99 ¢

immediate action, Lord Baltimore and his heirs, “Magistrates and Officers” “may, and can make
and constitute fit and Wholesome Ordinances from Time to Time, to be Kept and observed

within the Province aforesaid, as well for the Conservation of the Peace, as for the better

208 See citation 7, especially Smith.
209 Jeffrey K. Sawyer, “The Rhetoric and Reality of English Law in Colonial Maryland, Part 1 - 1632-1689,”
Maryland Historical Magazine 108, no. 4 (2013): 392—-409.

82



Government of the People inhabiting therein.” Nowhere in the charter does it mention juries, or
any other provision for making law in the province by delegation.

Law-finding, after emerging as a justifiable practice in the mid-seventeenth century as
part of the trials of John Lilburne, was not a unique phenomenon in the colonies specific to
Maryland juries. In Massachusetts, the earliest examples of jury law-finding stem from cases
heard in the 1670s, where the General Court was required to accept jury verdicts, subject only to
the soon to be obsolete investigation of attaint juries, which frequently upheld trial jury verdicts
anyways. And based on the administrative practices of Rhode Island and Connecticut governors
and judges, both of whom were elected rather than appointed and were frequently responsive to
the colonists in their jurisdictions, it can be safely presumed that local populations determined
the substance of laws there as well.?!? In Virginia, a particularly perceptive quotation from
Thomas Jefferson offers a clue as to the practices of juries in his home colony. He writes that
although juries traditionally took the law from the court, “if the question relate to any point of
public liberty, or if it be one of those in which the judges may be suspected of bias, the jury
undertake to decide both law and fact."?!! Again, the familiarity of jurors with the goings on in
other colonies cannot be determined and would more likely than not have been minimal at best,
but judges and administrative officials were tasked with being familiar with the precedents set in
both England and other colonies as part of their vocational duties, and if other colonies where
law-finding did take place accepted the practice, that would be a powerful incentive for
acknowledgement of the right to do so in Maryland as well. Pennsylvania and New Y ork

assemblies were more effective in maintaining mechanisms to curb jury power, and thus were

210 william E. Nelson, “The Lawfinding Power of Colonial American Juries,” Ohio State Law Journal 71, no. 5
(2010): 1003-29; Langbein, et al. p. 879-880.
2 Nelson, The Lawfinding Power of Colonial American Juries, p. 1008.
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successful in avoiding the thorny question of jury law-finding, but in Maryland suppression of
colonist’s ability to find law was avoided.

These opportunities for juries to implement their moral standard for social and cultural
behavior through the mechanism of the criminal legal trial were imbued with an inherent
authority in the verdicts reached, simply through their existence as expressions of state-
sanctioned action. Affeerments, benefit of clergy, deciding verdicts and punishments
independent of legislative precedent were all methods by which juries could and did design the
moral framework of their communities. In deciding that the Provincial Court possessed authority
over the local Native American tribes to commit some of them to death, the jury was exercising
authority over the most serious of governmental responsibilities, the life and well-being of its
constituents. Juries were comprised of individual colonists, unelected, with no unique political
influence or authority. But once they had sworn the oath to find a “just and true” verdict, they
transformed into a mechanism of imperial hegemonic power. In conveying the understandings of
the juries of the common law the principles and relevant legislation at issue in these cases,
through their sentencing decisions and determination of which indictments to carry through to
trial and sentencing and which to alter or discard, the members comprising these groups
determined a new course for jurisprudence in the colony, simultaneously derived from and
independent of the English legal system. The seventeenth- and eighteenth-centuries were periods
of great change for English and colonial juries, not least because the institution found broader

responsibilities ensconced within its procedural duties.
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Chapter Three: The Development of Jury Nullification in Maryland

We now turn to the emergence of another fundamental jury right that continued its
development within the Maryland colony and democratized the trial process: the ability of juries
to nullify the law, or simply, jury nullification. For centuries, the role of the jury in trials had
been to discover and establish the facts within a case, and then render a verdict, after receiving
instructions from the judge and having considered the law alleged to have been broken and the

established facts.?!? If jurors gave a verdict that was “contrary to evidence,” they could be fined,

212 Cases not brought directly to the Provincial Court, and many appeals cases, were heard solely by judges. In one
stark example of judicial litigating, a jury was told by a judge to return to deliberation five times before returning a
not guilty verdict. The defendants were accused of hunting on a neighbor’s property without permission. This is the
only such example I could find where a judge so directly countered the will of the jury, with the hope being the jury
merely misunderstood instructions and were ruling improperly on a fairly basic procedural claim, i.e. who owned the
land where the hunting occurred. The record is not specific on this issue. 1707, Somerset County Court Judicial
Record, 1707-11 C1774-18, Maryland State Archives.
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or charged with contempt, and a new trial would then be called.?!* After Bushel’s Case in 1670,
juries could no longer be punished for finding against evidence.?'* The right to decide against
evidence, determined to be the logical extension of the right to determine fact, became
acknowledged as standard procedure in the first half of the eighteenth-century, with notes in
texts by many prominent jurists including Charles Viner, Matthew Bacon, Giles Jacob, and

others.?!> The argument was based on the understanding that since jurors possessed the sole

213 The Penalty for False Verdicts and the Remedy for Parties Grieved Thereby, as it is by Law Established 1680.
London, s.n. https://www.proquest.com/books/penalty-false-verdicts-remedy-parties-
grieved/docview/2240873966/se-2?accountid=14696. The language of this pamphlet implies that there must be
some corrupt motivation for the jury’s decision for the punishments to be applicable. As this was published after the
hearing of Bushel’s Case, this requirement would be borne out by the decision in that case, that a mere disagreement
on interpretation of the relevant statute is insufficient for punitive action against the jury to be warranted.

214 The Earl of Shafisbury's Grand-Jury Vindicated from the Aspersions Cast on them in the Late Address from some
of the Middle-Temple, London 1682. London, Printed for R. Baldwyn. https://www.proquest.com/books/earl-
shaftsburys-grand-jury-vindicated-aspersions/docview/2240905051/se-2?accountid=14696.

215 Charles Viner. 4 General Abridgement of Law and Equity: Alphabetically Digested Under Proper Titles, with
Notes and References to the Whole. United Kingdom: author, 1745. Charles Viner was an eighteenth-century
English jurist, notably responsible for endowing the first university professorship of common law. George Wythe is
known to have owned the first full copy of Viner’s Abridgment. E. Millicent Sowerby, Catalogue of the Library of
Thomas Jefferson, (Washington, D.C.: The Library of Congress, 1952-1959), 2:222 [n0.1791]. In the section on
Trial, and for what cause a new trial may be granted, Viner mentions Chief Justice Vaughan’s decision in Bushel’s
Case directly. He proceeds to list cases that he believes address the issue, with several noted as justifying a new trial
if the judge believes the jury decided against his instruction. Viner then references Vaughan’s decision, reinforcing
that assertions by the jury as to the facts are sufficient for establishing for the court’s purposes, and that their
determinations on facts and verdict are to be accepted. Viner, p. 487, vol. 21. Matthew Bacon fl. 1730, comp et al., 4
New Abridgement of the Law, 3, In the Savoy [London] : Printed by E. and R. Nutt, and R. Gosling ... for H. Lintot,
n.d. Bacon situates finding against evidence in relation to the writ of attaint, a motion filed to determine whether or
not a jury had given a false verdict in trial. Reasons varied for acceptable renderings of writs of attaint, but Bacon
examines finding against evidence in connection with the punishments levied against juries after a writ of attaint had
been issued. Bacon writes about the evolving repudiation of writs of attaint following Bushel’s Case, and addresses
Barbara Shapiro’s framing of jury motive for finding against evidence. “The Jury may be attainted two Ways; /*,
Where they find contrary to Evidence. 2dly, When they find out of the Compass of the A/legata: But to attaint them
for finding contrary to Evidence is not so easy, because they may have Evidence of their own Conuzance of the
Matter before them, or they may find on () Distrust of the Witnesses, on their (¢) own proper Knowledge.” Bacon
et. al., vol. 3, p. 278.; Giles Jacob, 4 New Law-Dictionary Containing the Interpretation and Definition of Words
and Terms Used in the Law Etc, Nutt, 1729. Jacob directly cites Vaughan’s decision in Bushel’s Case in his section
on attaint, defined by Jacob as “a Writ that lieth after Judgement against a Jury that have given false Verdict in any
Court of Record, in an Action Real or Personal...” Jacob takes a similar tack to Bacon, in choosing to define
“finding against evidence” in relation to acceptable uses of writ of attaint. “A¢taint lies where a Jury gives Verdict
contrary to Evidence; and where a Judge declares the Law erroneously, Judgment may be reversed, but in this Case
the Jury shall be excused. Vaugh. 145 Jacob acknowledges that prior to Bushel’s Case, it was common for attaints
to be issued when the verdict was found to be against evidence, but that after Vaughan’s decision, “an Issue found
by Verdict shall be always intended true, until reversed by Attaint...”, with the most common writs of attaint being
issued for jurors making false oaths. Jacob, p. 50;

Thomas Wood. (1724). An institute of the laws of England, or, The laws of England in their natural order,
according to common use: published for the direction of young beginners, or students in the law: and of others that
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authority to establish for the court the relevant circumstances in any particular case, to limit or
infringe on that right by imposing fines or criminal charges on them would counter that
authority.?' Additionally, several authors, both contemporary and modern, argue the commonly
understood ability of jurors to have more intimate familiarity with the parties in a case and the
events around which alleged crimes were to have taken place provided them insight into the
“actual” occurrences, independent of what may or may not have been presented in evidence.?!”
Despite these assertions, from rather consequential legal theorists, the parameters under which
jury nullification was allowed were a matter for debate. While certain authors acknowledged the
right to find contrary to evidence, others explicitly advocated for limitations to acquitting
contrary to evidence, but not convicting. Whether these restrictions were strictly followed or not

is difficult to ascertain, but what is not in dispute is this range of authoritative jurists who wrote

on and cited precedents for the right of juries to find “against evidence.” How much these

desire to have a general knowledge in our common and statute laws: in four books / by Thomas Wood (Vols. 1-4).
E. and R. Nutt and R. Gosling (assigns of E. Sayer) for R. Sare. Thomas Wood notably disagrees with other
prominent jurists from this period, and does not acknowledge the jury right to find against evidence. The rationale
for this disagreement is outside of the scope of research for this thesis, but he states quite clearly that writs of
attainder are the remedy when juries find against evidence, and does not list any exceptions. Chapter 4, Book 4, p.
641. However, he does later acknowledge the right of juries to acquit a defendant contrary to evidence, but not to
convict contrary to evidence, and writes that the court may set aside the latter verdict but not the former. How Wood
resolves these discrepancies, or whether he views them as such, is unclear. Yet all of these seventeenth-century
theorists acknowledge, to one degree or another, the ability of juries to return some verdicts in opposition to the
preponderance of evidence presented, and for this act to be free from retribution.

216 Cockburn et al., Twelve Good Men and True, p. 374.

217 See below for thoughts from various Maryland historians on the prevalence of nullification. According to Smith,
it was an entirely common practice for juries to ignore judicial instruction to return special verdicts, completely
discount presented evidence, and engage in the “rendering of verdicts outside the joinder of issue.” “A number of
reasons on appeal or in arrest came within the category of improper jury conduct. Most significant were the failure
to return a special verdict when so directed, the failure to accept or consider evidence and the rendering of verdicts
outside the joinder of issue. Other conduct included a premature commencement of deliberations, the consideration
of evidence furnished by a party or other person without the court’s knowledge, and the separating after agreeing
upon but before rendering a verdict.” Smith, The Provincial Court and Laws of Maryland, p. 395. Despite efforts by
the provincial court to oversee the decisions in the county courts (in a sampling from 1734 to 1754, the Provincial
Court heard twenty-six cases on appeal, and overturned twenty-one of them), the protections put in place by the
Lower House ensured opportunities for county court juries to express their attitude towards law, and more generally
legal processes, through the enactments of their verdicts. Ellefson, The County Courts, p. 249. Carr, in her
dissertation County Government in Maryland, also alludes to possible occurrences of juries exceeding the normal
boundaries of judicial authority, for the purpose of arriving at a community standard of justice and fair outcome.
Carr, County Government in Maryland, p. 302-311.

87



powers were used in Maryland is also difficult to pinpoint, but there are notable examples of
jurors being accused by lawyers of finding against evidence, or it simply being noted by the clerk
of courts in the record, and these verdicts being upheld.

Common practice by the seventeenth-century was for judges, almost always more
familiar with the written laws and their meaning than the average jury-person, to interpret the
law and task the jury with establishing the case’s circumstantial facts.?'® This practice continued
in Maryland, but over the centuries as new trial procedures developed, testifying witnesses
became the standard for corroborating a parties’ allegations.?!® The more witnesses to an event
available to corroborate one’s story, the more persuasive the argument to the judge and jury. The
indictment outlined what juries would then have to take from these facts when determining their
verdict. In a great variety of cases, a portion of the full indictment is included at the beginning of
the clerk’s recording, and is often repeated later immediately preceding the verdict. It is not clear
whether these renderings of the indictment reflect the complete indictment read out in court, but

they give readers a working understanding of the major legal issues at play in the case. Also

28 Twelve Good Men and True: The Criminal Trial Jury in England, 1200-1800, a compendium edited by J. S.
Cockburn and Thomas A. Green, as well as Green’s Verdict According to Conscience provide in-depth examinations
of the history of English juries, and of the development of the mandates and procedures of these juries over the
course of the late medieval age and most of the British Imperial era. Particularly important during this period were
testimonies from witnesses, character references from community members that knew the defendant or plaintiff, and
statements from administrative officials. Their significance derives from their application by jurors to assigning guilt
or innocence, since the absence of any particularly sophisticated evidence gathering required making use of
whatever auxiliary information was available. Particular importance was also placed on the jurors’ impression of the
defendant’s character, which carried ramifications for the likelihood of their being found guilty. But essentially from
the advent of jury trials, until the seventeenth century, juries established the facts, from verbal evidence, and judges
interpreted the law. For the development of the right for juries to interpret law, see Green, Thomas, Jacobsohn, The
Right to Disagree: Judges, Juries, and the Administration of Criminal Justice in Maryland; Lysander Spooner, An
Essay on the Trial by Jury (B. Marsh, 1852). ; Joseph H. Smith, The Provincial Court and the Laws of Maryland:
1675-1715. In Essays in Legal History in Honor of Felix Frankfurter (pp. 387-402). essay, The Bobbs-Merrill
Company, Inc.

219 Numerous land cases listed in Harris & McHenry mention the practice of jurors travelling to directly inspect the
alleged property boundaries in land ownership cases. While these instances outline juries self-informing on certain
issues of fact, the main instrument of evidence was the sworn witness. See Carr, Jordan, Ellefson; Green, Verdict,
119; Shapiro, “Beyond Reasonable Doubt,” Chapter 4; Cockburn et al., Twelve Good Men and True, Chapter 2;
Spooner, An Essay on the Trial by Jury.
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regularly accompanying the verdict, although less often included than the indictment, was
language outlining the directive of the jury. Distinct from the jury oath, which either the grand
jury and petit jurors would swear prior to commencement of proceedings, this directive offers
distinctive insights into both how the dictate of juries was perceived vis-a-vis its function as a
fact-finding body, but also via what philosophical motivations they might fulfill their mandate.??°
In most instances, Maryland court records do not explicitly state the oaths given to juries, but
they were undoubtedly a crucial part of proceedings, as a grand juror swearing “on oath” during
presentment was a necessary element to the presentment being issued, and the same by petit
juries prior to a verdict.??! The directive was not as specific as the jury oath, as it was absent any
judicial instructions or specific references to prohibited jury behavior, but it presents an
intriguing insight into perspectives on the legal decisions juries were to make, and how they were
to go about deciding them.???

Examining evidence and ascertaining the veracity of witness’ testimonies would have
been a regular and crucial part of trial proceedings and jury discussions. Different crimes had
different instructions assigned to them, but the focus on the outcome of the jury’s deliberations
outlined in the directive offers us a clue as to what juries would endeavor to achieve through

their verdict. The case in Charles County regarding the exact age of Michell Pickering highlights

220 It may be that both the oath before the trial and the one prior to deliberations were called “oaths” despite their
differing content, but for my purposes I shall distinguish between them for ease of discussion.

221 An early eighteenth-century jury oath from Rhode Island instructed jurors to find “a true verdict in Every Case to
make according to Law, Evidence and the light of your Conscience ...” Erwin C. Surrency, “Report on Court
Procedures in the Colonies. 1700. Rhode Island, Virginia,” The American Journal of Legal History (Oxford) 9, no. 3
(1965): 234-46; AOMOL Volume 53, p. 627; Vol. 60, p. 372; Volume 89, p. 1, 12, 47, 54; Vol. 91, p. 27; Kent
County Court Petition Record 1739-1757, p. 130, Prince Georges County Court Record C1191-2 11/1699-11/1705.
222 An example of the grand jury oath for Somerset County, used in 1666, reads thus: “The Oath of the Jury of
Enquest. You shall dilligently inquire & true prsentmt make of all such things as you shall be charged wth
Concerning the Lord Proprieters & the Lawes established; you shall not conceale nor hide any thinge for fauour
feare promise or affeccon you beare to any person or persons or present any thing for hatred or Malice you beare to
any Man but you shall prsent the truth the whole truth & nothing but the truth Soe help you God & by the Contents
of this booke.” AOMOL, Volume 54, p. 648.
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circumstances in which some leeway could be afforded to the juries’ discretion. They were
tasked with establishing whether Pickering was over or under twenty-one years of age. The
directive the jury was given by the judge was to swear to “to bring in a true and just verdit
According to the best of their understandings and judgments...”??* This directive was also used
in a murder case, and a case involving the exchange of indentured servants where arguments
arose as to whether one servant was as “able” as another, with the question arising as to whether
the exchange met the terms agreed to by the owners. The words “just and true” and “to the best
of your skill and understanding” convey a complex instruction imbued with both political and
religious undertones. All the considered cases are ones where factual evidence alone cannot
prompt the jurors toward a decision. They must deliver a verdict based not just on knowable fact,
but indeterminable assertions about Pickering’s condition, or the motive of the accused, or the
significance of different evidentiary submissions in the ship-merchant case. They cannot simply
render a “true” verdict, as there is no way to determine the whole truth of events; they must
render one that is “just and true.” Here, the jury must go beyond the proscribed directions of
previous cases and interpret the circumstances and testimonies to reach a verdict, a truly
independent verdict determined by the jurors’ own conscience and sensibilities. These intra-
personal deliberations are a bedrock of Shapiro’s arguments about reasonable doubt and satisfied
conscience, wherein the juror must utilize deductive reasoning, the facts available to them, and

their sense of morality in the case to arrive at a reasonably certain decision.??*

223 AOMOL, Volume 53, p. 624. Similar examples from Prince George’s County, Talbot County, and Kent County
also directly mention the crime alleged in the indictment. 1699. Prince George’s County Court (Court Record),
1699-1705. Maryland State Archives, C1191-2. Annapolis. p. 1-3; 1752. Talbot County Court (Criminal Record),
1751-1755. Maryland State Archives, C1857-3. Annapolis. p. unclear; 1676. Kent County Court Proceedings (1676-
1698). [Online] Archives of Maryland Online, Volume 557. Annapolis. p. 702.

224 “The dominant seventeenth-century English philosophic and scientific community, however, was neither
Baconian nor Cartesian, for it did not claim that empirically derived facts would yield absolutely certain knowledge.
It attempted to verify natural phenomena by experiment, direct observation, and testimony, and believed that these
techniques, depending on the quality and the quantity of the evidence derived, might yield conclusions which were
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While some laws specifically laid out how juries were to approach giving verdicts in
particular crimes, renderings in the trial record of how juries had been instructed to approach
evidence have proved largely elusive.?? Jurors were already the established arbiters of fact in a
case, so the inclusion of “true” in the directive is understandable. However, the phrase “true and
just” did not confer some special legal significance, as it was used to describe logbooks or bills
of sale, as a phrase essentially meaning “accurate.””?® As mentioned in the introduction, the
procedure by which jurors would arrive at a verdict involved arriving at a “satisfied conscience,”
a sort of rational belief synonymous with moral certainty.??” It must be noted Maryland jurors, as
the common law system in the colony followed closely the style and processes of its trans-
Atlantic antecedent, would have mirrored their counterparts on the issue of evaluating evidence,
by using conflicting degrees of absolute certainty to arrive at a verdict.??® The phrase “to the best
of your skill and understanding”, or in a 1676 Kent County directive, “without ptiallity favor or
Mallice or any other by respect but to the best of yor Contions deliuer in yor verdict According

to yor Evidence so help yow God,” reflects the uncertainty inherent in jury verdicts, and is

sufficiently true to serve as the basis for conduct of human affairs.” Shapiro, “Beyond Reasonable Doubt,” p. 7,
Chapter 1.

225 As early as 1638, specific punishments for treason were prescribed in law. This codification would continue for
increasingly less transgressive crimes, but by no means became the normal method of delineating punishments. Into
the eighteenth-century, laws were being created to assign punishments to enslaved persons should they commit
certain crimes. AOMOL, Volume 75, p. 25, 383. Cases in Charles County from the mid-seventeenth-century contain
especially specific jury instructions from judges, as does Maryland Reports, but no evidence of specific provisions
of how to interpret evidence, or what constitutes presence of specific elements of a crime are to be found in the
majority of county court records, which would seem to confirm a lack of regular such pronouncements during trial
proceedings.

226 1783. General Court of the Western Shore (Land Records) 1783-1786. [Online] Archives of Maryland Online,
Volume 728. Annapolis. A full site search for the term “true and just” turns up a number of returns having to do
with logbooks and the accounting fees by different merchants received for selling their wares.

227 Shapiro, “Beyond Reasonable Doubt,” p. 13.

228 Shapiro refers to two different realms of human knowledge, where absolute certainty is either an attainable and
conclusive property by “mathematical demonstration,” or is aspirational but epistemologically impossible. It is in
this realm that moral certainty becomes the standard required for assigning a jury verdict, where the jurors’
consciences are satisfied “beyond a reasonable doubt,” and thus their oath and directive have been upheld and
satisfied. “Beyond Reasonable Doubt,” p. 40-41.
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emblematic of contemporary discussions about the expectations for jurors and their verdicts.??’
While this particular directive should not be taken to be representative of all jury directives for
the entire colony, an examination of case notes wherein clerks describe proceedings similar
language is regularly employed. All of these instances broadly refer to juries “speaking the
truth,” particularly highlighting the contemporary perception of the notionally infallible ability of
jurors to arrive at the correct verdict.?3° This categorization alludes to the framework Shapiro
employs, in which jurors utilize some combination of circumstantial and direct evidence, as well
as inferring motive.?3! The skepticism espoused in the doctrine of moral certainty did not,
however, expel religious philosophy from jury deliberations; it merely provided for a more
comprehensive method for the deliverance of accurate trial proceedings. Because the specificity
of evidence provided in trial for most cases is low, it is difficult to ascertain for many cases when
jurors may have been engaging in nullification or law-finding.

Having explained some of the legal theories and developments that preceded the
implementation of jury nullification, we shall now examine a Maryland case that exhibits the
qualities inherent in jury nullification. The case of Nicholas Sewall against John Estis and
Jasper Lynch is noteworthy for several important elements. Firstly, it involves the jury’s
rejection of exculpatory evidence, eventually leading to a not guilty verdict. Secondly, the

privileged social position of one of the parties, and the subsequent verdict in the case makes the

229 1676. Proceedings of the County Courts of Kent (1648-1676), Talbot (1662-1674), and Somerset (1665-
1668)..[Online] Archives of Maryland Online, Volume 54. Annapolis. p. 340. Although this directive contains
language similar to the grand jury oath from Somerset County, it immediately precedes the verdict in the case, thus
distinguishing it from the oath required for impaneling the jury.

230 1738. Kent County Court, Criminal Record, 1738-1739..[Online] Archives of Maryland Online, Volume 668.
Annapolis. p. 112, 154; AOMOL Volume 557, p. 702; 1699. Prince George’s County Court (Court Record), 1699-
1705. Maryland State Archives, C1191-2. Annapolis. p. 2-5; 1752. Talbot County Court (Criminal Record), 1751-
1755. Maryland State Archives, C1857-3. Annapolis. p. unclear; 1707. Somerset County Court (Judicial Record),
1707-1711. Maryland State Archives, C1774-18. Annapolis. p. 104.

21 Shapiro, “Beyond Reasonable Doubt,” p. 205-229.

92



position taken by the jury all the more significant. Heard in the Provincial Land Court on April
2nd 1685, the case involved a royal tax collector and two ship merchants that allegedly did not
pay tax due on imports. The collector Nicholas Sewall, a step-son of Charles Calvert, the third
Lord Baltimore, and a member of the Privy Council and Upper House of the Assembly,
presented a “bill of information,” essentially a charging document with some basic claims of fact
made by the plaintiff, against John Estis, a resident of Deale, Maryland and owner of the
merchant vessel Providence, and Jasper Lynch, a freighter from Galloway, Ireland, for not
birthing in England, Wales, or the Scottish port of Berwick-upon-Tweed with their ship’s cargo,
in violation of a royal ordinance.?*? The statute, known as the Navigation Act of 1660, proscribed
that no goods be imported into the colonies unless originating from England, Wales, or Berwick-
upon-Tweed, without first declaring their cargo within twenty-four hours of arrival to an
appointed officer in their port of call, on pain of forfeiture of said cargo.?**> Although the
forerunner to the collectively-designated Navigation Acts are often cited as the catalysts for
leading the colonies to revolution, current historiography suggest the impact felt of these statutes
was more political than economic, as the Acts were a net benefit to most colonists, but also they
were viewed as impinging on the ability of merchants to establish contracts and self-determine
their own course of market action.?3* The Navigation Act of 1660 upon enactment regulated a
significant portion of marine trade within the empire, and was explicitly denoted as applying to

merchants berthing in the Maryland colony. For a trial verdict to so straightforwardly oppose a

2321685. Provincial Court Land Records, 1676-1700. [Online] Archives of Maryland Online, Volume 717.
Annapolis. p. 334-343.

233 England and Wales. Parliament. 1651. An Act for Increase of Shipping: And Encouragement of the Navigation of
This Nation. Thursday the Ninth of October 1651. Ordered by the Parliament, That This Act Be Forthwith Printed
and Published. Hen: Scobell, Cleric. Parliament. London: Printed by John Field, Printer to the Parliament of
England.

234 Larry Sawers, “The Navigation Acts Revisited,” The Economic History Review 45, no. 2 (1992): 262-84.
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royal directive, especially when the case involved a direct representative of the crown, should not
be overlooked.

Sewall charged Lynch and Estis, through his lawyer Robert Carvile, a frequent prosecutor
in the Provincial Court, with violating the statute by originating their shipping route in Ireland
and not declaring their goods upon arrival in Patuxent in Calvert County, Maryland, and St.
Mary’s in St. Mary’s County. As failure to declare origin violated the Navigation Act, the ship,
and “gunns tackle furniture ammunicon & apparel” should have been split three ways between
the King, the governor of Maryland, and Sewall.?3> When brought before the judge and asked
why the cargo should not be split, Lynch requested an extension, and that not being granted, to
have counsel appointed for him so he might make a more informed pleading in the case. Oddly,
Lynch was under the impression that Carvile was his lawyer, which Carvile denounced, pointing
out that he had never been paid or signed a contract. Via his appointed attorney Anthony
Underwood, Lynch plead not guilty. The jury acquitted Lynch and Estis of the charge, after
which Carvile submitted a motion for the court to arrest the judgement, as the verdict was “both

against the body of the Act of Parliament menconed in the Informacon and against Evidence.”

235 1685. Provincial Court Land Records, 1676-1700. [Online] Archives of Maryland Online, Volume 717.
Annapolis. p. 336 The full list of their cargo included “Eighteen hogsheads of Clarrett Wyne three barrells of salt a
Teirce of brandy one hundred and thirty Ells of browne linnen two boxes of Candles fifty six paire of mens French
Falls seaven paire of boyes eleven paire of womens shooes Nine dozen of Yarne stockins Eighty six Guiletts four
dozen of womens white hafted knives sixteene dozen of thread laces five pounds of whited browne thread two gross
and a halfe of haire Coate buttons Tenn pounds of Collored thred Eight peeces of sailke golowine four peeces of
Ferrett Fifteene paire of Irish stockins one end of white dunity five course sheets Two parcells of curryed leather two
pounds of collored third Twenty paire of course yarne stockins sixty two black hafted knives twenty five paire of
brogues forty two paire of mens French falls seaven paire of button pocketts Two dozen of Tanned leather gloves
Two grosse of Coate third Coate buttons three shoemakers knives & a hammer a parcell of braceletts six Jewes
harpes two remmnants of Tape Eight dozen of Coate and four doz of breast buttons three frize suites Tenn yards and
a halfe of Frize Eighty yards of red perpetuana Two yards halfe of black shaloue seaven pre of yaren stockins
Twenty give yards of Irish linning Tenn yards and halfe of penniston Four paires of mens worsted stockins Twenty
five felt hatts Eighty three paire of Irish brogues Twelve Felt hatts Twelve pcells of Frize from N.° A to N.° M &c
containing one hundred and eighty yards Twenty Eight yards of broad black Flannell Twenty Nine yards and halfe
of white board Flannell Fifty five hats Eleaven suites Coates and breeches for men and boyes two paire of breeches
Ninteene paire of mens French falls thirty paire of womens shoose...” The estimated tax revenue collected on such a
shipment must have been quite high, and if the ship was found to be in violation of the act, would have presented a
desirable sum to receive for Sewall.
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The court then granted the motion of arrest, but required Carvile return and give his reasons for
overturning the verdict at a later date. The reasons he gave centered on the claim that the
plaintiffs gave sufficient proof of violation, namely the ship birthed in St. Mary’s and unloaded
its goods, which Estis stated as having not been entered in England, and provided in-person
testimony by three people under oath to corroborate that claim, including the owner of the
warehouse in which the goods were unloaded and stored. This case contained a fairly unique
technicality separating it even from other cases containing affidavits, wherein the sworn
statement of Christmas Smith, a “Merchant of Reputacon” in the region who presumably had
business dealings with the defendants, was read into the record not as evidence, but as “history”
of the events, ostensibly at the discretion of the jury.?3® The clerk suggests the affidavit be read,
and then weighed as the jury “thought fitt,” against the protestations of the defendants. As noted
below, the plaintiffs allege the court ordered the jury to reject the evidentiary significance of Mr.
Smith’s statement. It is impossible to know what is hyperbole on the part of the plaintiffs for
persuasive legal effect, and what is poor word choice by the clerk. What is clear is the statement
of Christmas Smith was presented and considered in some form, and although it contained

damning allegations about the defendants, the jurors ignored or rejected them.??” The final result

236 «“The PIt further to prove the said Informacon produced to the Court and Jury the Testimony of the said Chrismas
Smith a Merchant of Reputacon written by his owne hand and by him signed & upon w." he was sworne and
examined in the Provinciall Court of this Province in open Court ... and ought to have been made use off in this
Court as good Evidence for the King ...and soe [Christmas Smith] could not be had viva voce at the tryall of this
cause and yett the Defend.' Lynch opposed the having the said (Oath read and though upon much arguem.' the Court
permitted the same to be read yett w." this direccons to the Jury not to take the same as Evidence but as a history
That the same was read and in the same was proved ... many other substantiall proofes and other Evident
Circumstances touching the proceedings of the said Master & Merchants in breach of the said Acts of Parliam." in
the Informacon menconed As by the said Affidavitt may appeare Yett the said Jury would take noe notice of the
same but found for the Defend.' though many of the Jury then at barr did declare that if that oath might have been
admitted as Evidence they must have found for the plt All which is Erronious and the Verdict against proofe and
law...” This is the third reason given by Nicholas Sewall as to why the verdict should be overturned, which the
justices found insufficient. 1685. Provincial Court Land Records, 1676-1700. [Online] Archives of Maryland
Online, Volume 717. Annapolis. p. 339-340.

237 For further context on why the jury might have been predisposed to distrusting Nicholas Sewall, see the letter
from Nehemiah Blakiston to King James II written not long after this trial took place, in which he excoriates Sewall
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of the case was a not guilty verdict for the defendants, although Lynch was required to pay jury
expenses to the tune of six hundred pounds of tobacco, and eleven hundred ninety-four pounds to
the clerk. Given the length of time the trial took, this amount of compensation may have been a
fair payment given services rendered by the justices, jurymen, sheriff, etc., but the cost paid to
the clerk is unusually high. No explanation is given for the costs being what they were. This was
a complex case with various legal and evidentiary matters for the jury to consider, but given the
strength of the statements presented against Lynch and Estis, their verdict is notable as a strong
example of juries granting acquittal even when the evidence would suggest otherwise. Bushel’s
Case was not even a decade old, yet here is an example in the colonies of a case involving jury
nullification, where the plaintiff had close, direct personal and political ties to the proprietor, as
well as being a justice of the court, member of the Upper House of the legislature, and a wealthy

landowner.?*® While extenuating circumstances not presented in the trial records could further

for lack of professionalism, orchestrating bribes, and outright theft in his role as tax and customs collector.
Blakiston, then the ranking King’s Collector of customs and taxes, and later governor of Maryland as the leader of
the Protestant Associators during the transition to royal government, cites two examples where he accused Sewall of
issuing fraudulent customs certificates after the collection of duties from favored merchants, and then delaying the
delivery of records of those certificates to Blakiston. “All this is done as appears and can be fully proved to prevent
our proceedg and just Executions of our Commissions in behalf of His Majesty.” In another instance, some ship
merchants after having “fled” Nehemiah Blakiston in Calvert County, had their ships’ contents seized by Sewall,
after having “promised them all favour upon their submitting their ships to their Seizures...,” but the subsequent trial
was unsuccessful for securing a conviction. Blakiston suspects Sewall of conspiring to clandestinely seize the ships
contents, as they were in violation of the Navigation Act, pocket his third of the value of the ships’ cargo, and then
make good with the ships’ owners, in violation of the Commission of the King’s Collectors. This is almost certainly
in reference to the above case, based on the description of events from the transcript, which mentions the ship
berthing in Calvert County before sailing for St. Mary’s, the prohibited goods being stored on land in St. Mary’s, the
time frame, and the mention of Blakiston of Sewall failing to present “Depositions of some persons who are still
resident in the Province...,” a probable reference to Christmas Smith not being a Maryland resident and thus his
testimony being considered less credible. What the jurors knew of all these surreptitious double-dealings is
unknown, but Sewall had previously seized ships, according to Blakiston, in violation of the King’s Collector’s
commission and for personal gain, and looks to be attempting to reproduce the same result in this case. Although
Blakiston feels Sewall might have presented more witnesses to effect the condemnation of the goods, the clerk’s
record and Sewall’s lawyer suggest sufficient evidence was presented to warrant a guilty verdict. Blakiston’s
assertions might appear suspect given a letter to the king from the proprietor arguing that Blakiston is fabricating his
accusations, due to some unspecified “prejudice and ill will” against Sewall. Lord Baltimore had some reason to
protect Sewall and his reputation however, not only because he stood to gain financially from his transgressions, but
because Sewall was his son-in-law. AOMOL, Volume 5, p. 436-441; AOMOL, Volume 662, p. 125.

238 Edward C. Papenfuse. 4 Biographical Dictionary of the Maryland Legislature 1635-1789 by Edward C.
Papenfuse, et. al. (1985) [Online] Archives of Maryland Online, Volume 426. Annapolis.
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elucidate the motivations of the jurors for finding against the evidence, the fact the case involved
going against the extensive evidentiary record to reject a suit brought by a person with Sewall’s
connections and influence is noteworthy, not only for the fortitude required to have to find
against Sewall, but also as an expression of jury power in the colonies. The totality of
circumstances around the case, | argue, suggest the intuitive explanation for the jurors’ decision
is jury nullification. The affidavit of Christmas Smith, according to the clerk, was read into the
record and per the judge’s instructions, to be considered by the jurors “as they thought fitt...” If
as Sewall’s lawyer argued in his appeal, that the judge’s ordered the jury not to consider the
affidavit as evidence but as “a history,” and the clerk’s characterization was inaccurate, and the
statement should indeed have been considered as evidence, then the judges could have ordered a
new trial. The assertion in the same section that jurors from the case stated had the affidavit been
ordered to be considered as evidence they “must” have found differently, and yet a new trial was
not ordered, further substantiates the presence of nullification.

While this case serves as a more intricate example of how a jury might engage in
nullification, the principles upon which the jury based its decision shows how jurors could
further their own political and social power when engaging in jury nullification. While it is not
possible to gauge the awareness of the jury of the allegations listed in Blakiston’s letter, or to
ascribe a political affiliation to the jury members, one logical theory stemming from the jury’s
nullification is an aversion to entrenchment of political power within the familial network of the
proprietor. Even if, as attested to in both Sewall’s appeal and Blakiston’s letter, the commercial
goods on board the Providence were in violation of the Navigation Act, an awareness by the jury
of professional misconduct by Sewall, his relation to the proprietor, or simply his political role as

both a member of the council and tax collector, might induce the jurors to disapprobation and
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thus rejection of the appeal. According to Bacon’s construction of jury nullification, a juror’s
own conscience is sufficient grounds to find against evidence.?*® As noted later in this chapter,
perceptions existed of genial partiality towards a defendant regularly resulting in nullification. A
verdict against Sewall would align with contemporary interpretations of nullification, and
widely-held antipathy towards consolidation of proprietary power within the kinship network of
the Calverts.?*°

To further catalog the extent of discussion around jury decisions made contrary to
evidence, it is worth exploring publications from the time period mentioning the practice, and in
what context they are being discussed. The case that first protected juries from punishment for
finding against evidence is known as Bushel’s Case, a treason trial against William Penn
overseen by justice Chief Justice Sir John Vaughan. Its proceedings have been well documented

241 But the primary takeaway was, juries, when

elsewhere, so I shall not recount them here.
presented with sufficient evidence to convict, may not be punished for failing to do so. William
Penn wrote an extended description of the trial, entitled Truth rescued from imposture, or, A
brief reply to a meer rapsodie of lies, folly, and slander, published soon after it occurred.?** It

goes into great detail on his opinions about why the case was brought, the virtues of Quakerism

as he saw them as a branch of Christianity, why he felt compelled to continue practicing his faith

239 Importantly, the juror’s personal knowledge of the events is separated from their conscience when justifying
nullification. An impending moral disquiet resulting from a guilty verdict is sufficient for rendering a not guilty plea.
Alternate evidentiary knowledge is not required. See above.

240 David W. Jordan, “Maryland’s Privy Council, 1637-1715,” essay, in Law, Society, and Politics in Early
Maryland (Baltimore, MD: Johns Hopkins University Press, 1977), 65-83.

241 Edward Bushel, The Case of Edward Bushel, John Hammond, Charles Milson and John Baily, Citizens and
Free-Men of London, Stated and Humbly Presented to the Honourable House of Commons Assemb’ed in
Parliament, Ann Arbor, MI ; Oxford (UK) :: Text Creation Partnership, 1670.; Wilmer G. Mason, “The Four Jurors
in Bushell’s Case,” American Bar Association Journal (Chicago, I11) 51, no. 6 (1965): 543-47.

242 William Penn 1644-1718, Truth Rescued from Imposture, or, A Brief Reply to a Meer Rapsodie of Lies, Folly,
and Slander but a Pretended Answer to the Tryal of W. Penn and W. Meade Writ and Subscribed S.S. / by a Profest
Enemy to Oppression, W.P (1670).
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in opposition of the ordinance forbidding it, and his musings on law more broadly. On the issue
of jury law-finding, Penn felt jurors, as the arbiters of fact, cannot help but also be judges of law,
as “If out of Fact the Law arises, then those who are Judges of Fact, cannot escape being Judges
of Law also; for Fact gives it.” Towards the end of the tract, he delves into an extended argument
as to why juries, based on common law precedent, should be and are able to decide against
evidence without fear of punishment. He sums up his position on the issue quite eloquently,
stating,

The Law, always intends that which is agreeable to Reason. And

Reason will with ease reconcile; wherefore the Law has not

prescribed nor directed a punishment for Jurors, who give a verdict

according to their Consciences, though contrary to the sence of a

Court of Bench of Justices...
Though we cannot determine how widely read Penn’s book was, the case was very high profile,
as King Charles II was party to it, and the ramifications it carried for non-Anglican Christians in
England and the colonies were significant. For someone not trained in the law, Penn offers very
prescient arguments and displays a significant knowledge of the writings of Edward Coke, which
he cites throughout.

Another pamphlet published in the same year as Truth rescued, written by the first deputy
governor of East New Jersey, Thomas Rudyard, also a Quaker, was another exploration of the
established rights of juries, essentially an argument for the ability of juries to find law and reach
verdicts contrary to evidence. The Second Part of the Peoples Antient and Just Liberties Asserted
in the Proceedings Against, and Tryals of Tho. Rudyard... is also written by another non-

Anglican charged with violating the king’s ordinance against “unlawful assembly,” and one in

which Rudyard also argues the natural extension of a jury’s responsibility to establish fact is for

99



them to establish law.?** He also wrote that juries are the best tryers of fact because they are
drawn from the communities where the crimes occurred, and are thus best equipped to know of
the events that took place. Perhaps unsurprisingly, Rudyard is aligned with Penn on the issue of
finding against evidence, where he says fining juries for finding contrary to evidence is “an
abuse, though it has been long practiced; but to fine them for giving their Verdict according to
their Conscience, such practices are very much against Law and Reason too:...” Not much
survives in the record of Maryland newspapers or pamphlets of the discussion about jury law-
finding; it seems the majority of the relevant arguments and positions would have been expressed
through court cases and judges’ and jury rulings. While this absence would prevent a widespread
familiarity among the general population of the finer legal technicalities associated with
nullification, this did not prevent direct engagement with the issue.

One emblematic example of a guide for justices of the peace, the documents that outlined
how trials were to be conducted and served as how-to guides for judges, is The Office and
Authority of a Justice of the Peace by George Webb.?** Published in 1736, it is the best surviving
example we have of a guide to justices of the peace for Maryland, as it was the first guide written

by a colonial justice, but also contained precedents from English courts which would have been

243 Thomas Rudyard, The Second Part of the Peoples Antient and Just Liberties Asserted in the Proceedings against,
and Tryals of Tho. Rudyard, Francis Moor, Rich. Mew, Rich. Mayfeild, Rich. Knowlman, Gilbert Hutton, Job
Boulton, Rich. Thornton, Charles Banister, John Boulton, and William Bayly : At the Sessions Begun and Held at
the Old-Bailey in London the Last Day of the 6th Moneth, and There Continued till the 7th Day of the 7th Moneth
next Following, in the Year 1670, against the Arbitrary Procedure of That Cou (1670).

24 George Webb and William Gooch, The Office and Authority of a Justice of Peace. And Also the Duty of Sheriffs,
Coroners, Church Wardens, Surveiors of Highways, Constables, and Officers of Militia. Together with Precedents
of Warrants, Judgments, Executions, and Other Legal Process, Issuable by Magistrates within Their Respective
Jurisdictions, in Cases Civil or Criminal. And the Method of Judicial Proceedings, before Justices of Peace, in
Matters within Their Cognisance out of Sessions. : Collected from the Common and Statute Laws of England, and
Acts of Assembly, Now in Force; and Adapted to the Constitution and Practice of Virginia., Early American
Imprints. First Series ; No. 4101. (Printed by William Parks., 1736).
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most relevant to colonial judiciaries.?*> On the topic of jury nullification, Webb clearly
acknowledges juries can “find a thing which is not given to them in Evidence, if they do know it
of their own Knowledge,” by the stating of which he acknowledges the original justification for
juries to find contrary to evidence. Further down the page, he writes that jurors cannot be fined
for finding against evidence or “going against the direction of the court.” While from the
treatises of Penn and Rudyard we have examples of non-professional participants in the legal
system familiar with the changing views on the topic, it is hard to establish how widespread or
deep this knowledge carried into the greater population.

Yet, its practice in the colony is notable for the parties involved, and its significance as an
example of the practice of individual liberty through jury nullification. We know from a letter
written by Governor Francis Nicholson, in office at the end of the first proprietary period from
1694 to 1698, to the Chief Justice of the Provincial Court, of concerns about the frequent practice
of juries of engaging in jury nullification.?*® At a meeting of the Assembly on April 25", 1661,
Philip Calvert, the governor of the colony and also a presiding member of the Provincial Court,
took strong issue with a verdict given by a Provincial Court jury the week before.?*” After Josias
Fendall and John Hatch had been arrested for their role in the attempted coup in March two years
prior, a group of accomplices and allies attempted to liberate them by force, according to the

inquiry. It alleges that on February 8" and 9'h, 1660, while Fendall and Hatch were imprisoned at

24 Holly Brewer, “Appendix: Legal Treatises Used by Americans before the Nineteenth Century,” p. 375, in By
Birth or Consent: Children, Law, and the Anglo-American Revolution in Authority (Raleigh, NC: University of
North Carolina Press, 2012), 369—75.

246 | .Governor Nicholson found himself obliged to lecture no less a personage than the chief judge of the Provincial
Court that “In giving his charge to the Juries, he should direct them to find the matter of fact according to evidence
and not (as usually they do) to consider the poverty of the Person, but thinking the party will be ruin’d if he looses
the cause.” Carr, County Government in Maryland, 1689-1709, p. 308.

2471661. Proceedings of the Provincial Court, 1658-1662 [Online] Archives of Maryland Online, Volume 41.
Annapolis. p. 427-429, 447-448; 1661. Proceedings and Acts of the General Assembly January 1637/8-September
1664. [Online] Archives of Maryland Online, Volume 1. Annapolis. p. 402.
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Fendall’s home, a group of thirteen armed men attempted to overpower the posted guards and
free the imprisoned captain and his deputy. The impaneled grand jury proceeded to indict. With
four of the accused not present, the indictment was read to the assembled defendants, who plead
“not guilty” and requested a jury trial. That jury found them not guilty. Examinations of
witnesses included one of the accused, Thomas Lomax, as well as servants of Fendall, John
Hatton, John Balth, and William Potter, the three of whom attested to witnessing the accused
arriving at Fendall’s house on the days in question, with arms, marching in single file, and
according to Potter, several of the accused stated overtly an intent to free Fendall from his
imprisonment.>*® Governor directed his ire toward the jurymen who exonerated the would-be
liberators, advocating the Assembly to “provide for the future agt such mischeife by some
Lawe,” referring ostensibly to deliberate rejection of evidence, and thereby jury nullification 24°
And Charles Carroll the Settler adjudged the decisions of the county courts as “generally
erroneous,” also due to their deciding verdicts based on personal prejudices.?>® So in spite of an
inability to conclusively provide data on the extent of jury nullification cases in the Maryland
colony, the preponderance of the evidence indicates a regular implementation of the practice, and
an acceptance of its consequences and legal merit.

The significance of different regional court systems and their case decisions as
contributions to the debate on the legality and permissibility of jury nullification, in most
instances, is unknowable. Rather, we must consider the effects such discussions would have had

on its participants, who could not have known how their decisions would impact different

248 1661. Proceedings of the Provincial Court, 1658-1662 [Online] Archives of Maryland Online, Volume 41.
Annapolis. p. 448-450.

2491661. Proceedings and Acts of the General Assembly January 1637/8-September 1664. [Online] Archives of
Maryland Online, Volume 1. Annapolis. P. 402.

230 Carr, County Government in Maryland, 1689-1709, p. 308.
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judicial domains. The historical mandate for juries from their inception involved interpreting the
facts of a case, for the purpose of determining whether the constituent elements of the alleged
crime had been committed and, if so, to render a guilty verdict. How they were to arrive at this
conclusion evolved, as methods of compiling and presenting evidence evolved, but beyond these
alterations and how they affected jury decision-making, their main responsibilities varied little.
The introduction of the authority to interpret law fundamentally altered this mandate, and
presented an entirely new means of expressing power. If the law is the manifestation of moral
sentiment of the population over which it is enforced, then law-finding presented an alternative
method of introducing one’s political perspective into the broader political system. If we
approach the motivation of juries with this context in mind, specifically that the right to a trial by
jury was in jeopardy from efforts by the proprietor to make Maryland law subsume English
customs, and that colonists highly valued the rights they viewed as sharing with their English
counterparts by virtue of their status as English subjects, it appears almost inevitable juries
would consider opportunities to expand on the possibilities afforded to them as determiners of
law.

The legal history of colonial Maryland was undeniably complex. From its advent, the
mechanisms by which it would be ruled were at odds. Cecil Calvert, not even the intended
recipient of the charter originally, hoped to rule as a proxy king, with sole authority to enact
legislation, “receive traditional rents, taxes and fees, [appoint] all officials necessary to enforce

the law, and exercised final political and judicial authority in his domain.”?>!

By creating the
colony as a palatinate, with supreme authority granted to the proprietor, the Calverts were

guaranteed oversight of the colony in perpetuity, and could fashion its government to secure their

2! Brugger, Maryland, A Middle Temperament, p. 12.
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vested dominion for the benefit of their aristocratic beneficiaries. Such a manorial utopia failed
to materialize, and the representative Assembly secured a unique makeup in the colonial system
as an administrative and legislative authority. In its governing capacity, the Upper and Lower
Assemblies struggled to secure complete control over their respective jurisdictions, but they did
restrict the power authorized in the charter to the benefit of their members and constituents. One
of the rights secured by the Assembly in various courts was the right to trial by jury, a practice
well entrenched in the implementation of the common law, one viewed as intrinsically English
and fundamental to the freedoms enjoyed by the English subject populace of the time. When
participating in trial as a jurors, they were exercising their rights as individuals to participate in
their government and affect outcomes, as opposed to merely acquiescing to the will of their
sovereign. Jury nullification was a significant method of implementing this power, and should
not be dismissed for its potential infrequency. When juries were interpreting the definition of law
for a particular context outside the understood interpretations, or were finding “contrary to
evidence” when they felt the circumstances dictated, they were expanding their scope of
command in the judicial process, securing their freedoms from an undemocratic system, and
creating a model for future juries to replicate.

It is not so much the trial jury process that is the focus of this thesis, although there
certainly are aspects of it that offer insight into the relationship between Maryland juries and
their ability to independently interpret law. By using court records of cases involving juries to
glean an appreciation of their role and power, we can gain a deeper understanding of the progress
of jury law-finding and nullification as part of jury procedure, in a colony markedly defined by
its adherence to common law. The state went so far as to enshrine in its constitution in 1851 the

right for juries to interpret law, a step that would have been controversial two hundred years
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prior.?> While Maryland expanded geographically and demographically as a colony, the
colonists also expanded their use of jury trials in civil and criminal cases, thereby establishing a
precedent for their nascent colonial common law system. Research on the topic of Maryland
juries has allowed me to explore a variety of topics connected to the jury’s significance as a legal
practice, and how those connections contributed to distribution and exercise of power in a colony
ruled as a proprietorship, with political and social power concentrated among an elite aligned
with the proprietor and elected representatives. The trial by jury is far from a traditional source
of governmental reform, but this essay seeks to highlight some early examples of juries
superseding their delineated bounds of authority to express their position on legal and political
issues, in a colony adverse to but all too familiar with overt struggles against authority, in a time
period when supreme individual sovereign authority was being challenged, not by war, but by

1deas.

252 James Warner Harry. The Maryland Constitution of 1851, p. 79. Johns Hopkins University Studies in Historical

and Political Science. Eds. J. M. Vincent, J. H. Hollander, and W. W. Willoughby. Series XX, Nos. 7-8. Baltimore:
The Johns Hopkins Press, 1902.
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Conclusion

The opening sequence of the W. S. Gilbert and Arthur Sullivan comic opera Trial by Jury
begins with an expositional song from the soon-to-be jurors about an upcoming case involving a
“breach of promise of marriage” charge against “Edwin, sued by Angelina.”?>* The usher of the
court then impels the jurors to try the case “from bias free of every kind.” He follows this
jocularly insincere assertion with an instruction to observe the plaintiff’s reactions to the
evidence presented, and “condole with her distress of mind.” As for the defendant’s statements,
the jury simply “needn’t mind.”?>* The lyrics are meant as a satirical critique of contemporary
jury trials, but the perception rendered by Gilbert’s libretto that in different cases, jurors may be
more informed by factors other than the proof given, is presented as deviating from the intended
course of the trial wherein justice is arrived at by sober consideration of the facts and nothing
more. While the method for influencing the jury here is preposterous for comic effect, the
resonant notion that justice can be easily swayed independent of submitted evidence is a
common theme throughout the play, in some instances resulting from the stage direction but also
from the callousness with which the defendant is alleged to have treated the plaintiff, by
promising marriage and then profligately pursuing alternate paramours. The moral turpitude of
the defendant’s actions, independent of their importance to establishing the presence or not of a
criminal or civil violation, influences the jurors’ verdicts. Gilbert does not impugn the jurors, but
instead spends several songs justifying the plaintiff’s allegation of harm, clearly attempting to

align the audience’s sympathies for her plight.

253 British Broadcasting Corporation. (1982). Gilbert and Sullivan’s Trial By Jury. United Kingdom. Retrieved
January 11, 2025, from https://fod-infobase-com.proxy-um.researchport.umd.edu/p_ViewVideo.aspx?xtid=138561.
234 Ibid.
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Colonial-era Maryland criminal jury trials, although lacking the detailed case record
provided by Gilbert, also provided opportunities for their jurors to arrive at decisions persuaded
by elements of the case besides the evidence. This process would have been viewed as a
necessary and proper function of the process. In researching the procedural history of colonial-
era Maryland juries, I was led to numerous interesting and varied sources that explored how the
jury system was organized, how it developed, and how it is understood in the historiography
today. From the county and Provincial Court records held by the state archive to nineteenth- and
twentieth-century accounts of the colonial legal system, a significant amount of comprehensive
and authoritative records exists to provide insight and examples of juridical processes, standards,
and to situate the role of the jury in the broader context of the legal system, and colonial culture
more broadly. The regulatory role played by the legal system for all Maryland colonists is
emblematic of the dynamic portrayed in 7rial By Jury. The jurors regularly made a moral
judgment, and translated their individual perspectives of the circumstances into the value of
monetary damages awarded. The types of cases most adjudicated in Maryland criminal and civil
courts centered on two main concerns: protection of private property, and protection of morality.
Cases involving property boundaries and contracts for services rendered between two parties
constituted the vast majority of civil cases I encountered. Criminal cases also regularly involved
contracts, as well as theft, murder, and children being born out of wedlock. Several laws were
passed in the second half of the seventeenth-century to more clearly codify the authority
possessed by the legal system to try these types of cases. And the jurors who heard these cases,
when they disagreed with some element of the case, be it the punishment, the law itself, or some
piece of evidence, could choose to return a verdict that conformed to their conclusions about the

issue. This gave them expansive authority over not just the precedents set in cases and the overall
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administration of the legal system, it also allowed for juries to determine the course of moral
standards in the community through the returning of verdicts aligned with the code of conduct
held by the individual jury members. By highlighting these capabilities and examples, I do not
mean to suggest each jury case was a mysterious amalgam of uncertainty, subject to the whims
of jurors on any given day. There was irrefutably a regimented process for trials, from first
accusation to final punishment. Rather, I am arguing that, when the circumstances of a case were
so compelling to jurors as to persuade them to circumvent established case law, or to establish it,
they could and would decide to do so, without fear of penalty or argument.

The ability of a jury to consider the totality of the circumstances in a case, including
evidence but also the jurors’ personal relationships with the parties, the severity of the alleged
actions, and the fairness of the law in question, is a well-established element of historical jury
procedure. The first audiences for Trial by Jury would presumably not have been shocked by,
and may indeed have experienced, the presentation of such considerations made in the play. And
in researching for this thesis, when descriptions surfaced of character witnesses serving as
evidence and jurors making decisions based on personal knowledge of the alleged crimes
separate from what had been presented in trial, I considered them as examples of a deviation
from our modern system justified, or at least explained, by the circumstances of the period. The
latitude afforded to jurors to reach their verdicts were necessarily dictated by the processes
available to the plaintiffs, defendants, lawyers, judges, sheriffs, and other involved participants in
the legal system within their established roles to direct the interpretations of evidence and
possible guilt. What did surprise me were the methods available to jurors that typified this
latitude. The examples provided to indicate jury nullification and law-finding represent a fraction

of the total cases heard during the colonial period, but are examples of juries at their most free
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and arguably most powerful. The cases presented indicate implementation of jury law-finding
and nullification during the first proprietary period. The motivations for the jurors to engage in
these practices are necessarily multi-faceted, but given the proprietary governmental structure
utilized within the colony, when postulating as to their motivations one must consider the
possibility that a desire for enhanced democratic institutions and protections affected their
decisions. While they are still participating in the state apparatus designed by the proprietor, they
are given the opportunity to circumvent its rules and enact their own regulatory structures onto
the populace, a rarely-exceeded manifestation of individual sovereign power from political actors
circumventing the aegis of government.

The focus of my research being colonial Maryland was not due to any uniqueness of the
jury system’s adoption of nullification and law-finding. Indeed, Rhode Island is believed from
the late seventeenth-century onwards to have afforded broad leeway to its juries to decide “all
questions of law and fact.”>* But aside from articles on the topic of jury nullification that
tangentially mention some cases across various states and occasionally provide general
impressions from individual political or legal actors, any sort of more expansive exploration of
the colonial antecedents to our modern conceptualization of jury nullification is lacking. Given
what I discovered in my own research, and from reading what others have written about
nullification and law-finding during the colonial period, further investigation could certainly be
taken to increase our understanding of the extensiveness of the two practices across the colonies,
and furthermore, how the individual colonies responded to the two practices when they were

encountered. Earlier historians of colonial Maryland, when presenting their observations of

255 Krauss, An Inquiry into the Right of Criminal Juries, p. 191. Krauss is clear to point out that juries deciding
questions of law and fact did not end a need for judges, and outlines the powers available to justices in Rhode Island,
including the ability to overturn jury verdicts when they were thought to have “erred in upholding the [an]
indictment.” p. 195.
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juries, focused on the demographic makeup of jurors, as part of a larger presentation on the
system of government as a whole.?*® Or they consider them in the context of part of the
implementation of common law.?” Two authors that I found consider usage by juries of the
mechanisms discussed here.?*® Jacobsohn, however, considers the judicial history of rulings on
the applicability and constitutionality of jury nullification, all of which originated after the
Revolution. Sawyer takes a similar approach, relying on statutory developments to shape his
argument about the usage of benefit of clergy. Smith directly cites cases to support his arguments
about the application of jury nullification in the colony, but more regularly these consist of cases
wherein the jury was accused of engaging in nullification by some member of the trial
proceedings, rather than the claim originating from Smith directly. By focusing on court and trial
records as the primary resource for considering jury utilization of nullification and other
practices, I was able to establish the uptake of these practices within Maryland conclusively,
without having to rely on secondary categorizations of the case record. Although the style used
by the court clerks to transcribe case data prevents more comprehensive analysis of the record
for a more complete aggregation of instances of nullification and law-finding, the establishment
of their usage in the colony directly from the case record also allows for consideration of the
enhanced political participation of the subject populace. The approach I implemented to attempt
to discern instances of jury nullification and law-finding from the case records, while hindered
by several factors, presents an auxiliary account distinct from previous efforts to categorize jury

practices and principles.

236 Carr, County Government in Maryland, p. 483-490, 655-667; Ellefson, The County Courts and the Provincial
Court in Maryland, Chap. 5; Witkowski, Justice Without Partiality.

257 Nelson, The Law of Colonial Maryland; Rice, The Criminal Trial; Stoebuck, Reception of English Common Law.
258 Smith, in The Provincial Court and the Laws of Maryland, Sawyer, in Benefit of Clergy, and Jacobsohn in The
Right to Disagree.

110



My findings comport with assertions from these authors about the acceptability of
nullification and law-finding, and the actions of political actors. The Assembly took a detached
approach to regulating jurors engaged in nullification and law-finding, at least in the cases I
found, and did not seem to conceive of either as anything other than the expression of accepted
jury practice. No specific law was passed to afford protections for nullification or law-finding,
but neither were any made to outlaw their use. The effort by Philip Calvert to have a law passed
limiting jury nullification came to nought, and indeed during the session the following day, two
Lower House members brought in a vote absolving Josias Fendall and John Hatch.?° This
absence of legislative or judicial oversight contrasts sharply with modern considerations,
especially of jury nullification, which the Supreme Court of Maryland outlawed in 2021.2° In an
article she published in 2016, Kay Crosby delves in to the historical origins of jury punishment,
highlighting the distinction between the “judicial” responsibility of the jurors, specifically of
returning a verdict, for which they could not be punished, a distinction also made by Chief
Justice Vaughan in Bushel’s Case, from their “ministerial” tasks, including swearing their oath,
not leaving the trial until a verdict is reached, etc. The Supreme Court of Maryland specifically
addressed the “judicial” responsibility of the jury in their case, by affirming the instruction given
to a jury by a judge of the Circuit Court of Montgomery County when the jury asked if they had
the right to nullify, and were told “the answer is no, you can’t have jury nullification.”?¢! Both an
exploration of the frequency of jury nullification in other colonies, and how their usage was

regulated would both be deserving topics of further research.

239 1661. Proceedings and Acts of the General Assembly January 1637/8-September 1664. [Online] Archives of
Maryland Online, Volume 1. Annapolis. p. 403.

260 State of Maryland v. Karon Sayles, September Term 2020, Nos. 15, 16, & 17 Maryland Courts (Maryland Court
of Appeals January 29, 2021). Retrieved 2025, from
https://www.courts.state.md.us/data/opinions/coa/2021/15a20.pdf.

261 Dissent, J. Michele D. Hotten, p. 4.
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Besides the questions mentioned that my research raises for further examination, there
are other elements of my research methods and results that must be addressed. Firstly, I
endeavored to read as many court records, both county and Provincial, as I reasonably could to
inform the substance of this thesis. Necessarily, this could not include every single extant court
record, as the time required to read them is significant. I tended to focus my readings on
Provincial Court records, and on digitized county records and some original documents, as I
could have access to a wider variety of cases than what would be exclusively available online,
but could corroborate any trends noticed in cases from the original records or the digitized copies
that might have emerged. I also did not make use of the chancery court records, maritime court
records, or manorial court records. J. Hall Pleasants wrote that very few manors made use of
court leets, but what records do exist might well be worth examination. Similarly, the chancery
and maritime court records did not offer many cases for scrutiny, but they could well provide
relevant and worthy insight to further research. Another comprehensive record of cases from the
period separate from the official court records was the Reports of Cases Argued and Adjudged in
the Court of Appeals of Maryland, and in the High Court of Chancery of Maryland, by former
clerk Thomas Harris and lawyer John McHenry. Their compendium contains cases no longer
preserved in the archival record, but provide summaries and in some instances verbatim copies
of court proceedings containing important precedents and cases across a range of legal topics.
While they are not a substitute for the court records preserved as original copies, they do serve as
a useful companion to them as alternative sources of trial outcomes and paradigms. And due to
the specificity of case parameters I was searching for, the cases with the traditional hallmarks of
a normal procedural trial served as background information as opposed to referenceable date,

whether or not they involved a jury. A further comparison of jury trials that did not involve
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nullification or law-finding, to find alternative manifestations of democratic or anti-proprietary
power might serve as a worthwhile juxtaposition to the findings of this thesis, if only to further
highlight the methods colonists implemented to advance individual autonomy during the colonial
period. An expanded focus on participation of women within the legal system should also be
undertaken, as there are numerous instances of matrons’ juries being utilized by various courts,
and several cases included women either as plaintiffs or defendants, and quite regularly as
witnesses.?®? The same focus need also be conducted for Black residents of Maryland, who also
participated in various legal capacities, although in my experience in even more limited roles.
The culture of the time period fostered reprehensible levels of inequality, and the methodologies
and mechanisms employed to combat them through participation in the legal system could
further expand perceptions of either opportunities for political expression using the courts, or |

fear more likely, a further consolidation of impressions of contemporary cruelty.

262 See Witkowski, “Justice Without Partiality”: Women and the Law in Colonial Maryland, 1648—1715 for a recent
project examining the role of women in Maryland’s colonial legal system.
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