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Preface
Purityrannical! adjective,
pu-ri-ty-ran-ni-cal ‘pyur-o-to-'ra-ni-kal
: A portmanteau of purity (or perhaps Puritan) and tyrannical. The unjust or cruel use of power

justified by those believing its exercise is a public (especially moral) good.

| a purityrannical law

! Andrew Adams, personal communication with Joan Conrad, June 19", 2022)
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Chapter 1: Purityrannical’ Information Crises

“I think we should throw those books in a fire,” and “see the books before we burn them
so we can identify within our community that we are eradicating this bad stuff.”® The incendiary
words sound like they belong to Fire Chief Beatty from Ray Bradbury’s dystopian Fahrenheit
451, who advocated burning anything that would “make everyone unhappy with conflicting
theory and thought” (Bradbury, 2011, p.60). Instead, the words belong to a pair of school board
members in Spotsylvania, Virginia, who advocate for the removal of—what they considered—
sexually explicit books from school libraries (Hand, 2021, para. 4-5).

Just over a year after his inauguration, the Trump administration EPA “quietly scrubb[ed]
mentions of climate change and tweak[ed] related language on its website” (Barron, 2018, para.
1). The change did not come with the publication of new scientific information, nor any kind of
notice that the language would change. Simply, “terms like ‘fossil fuels’, ‘greenhouse gases’ and
‘global warming’ have been excised” from government websites as if they had never existed
(Barron, para. 7). Unlike the corrections and retractions of yesteryear’s printed documents, such
alterations can completely reverse the facts of government information without anyone knowing
the previous version existed. Despite the Government Publishing Office’s mission to “publish
trusted information for the Federal Government to the American people” (Government
Publishing Office, n.d., Mission section), information produced by the government has been
subject to elected officials who wield the editor’s keyboard to censor and revise the information

to their agenda.

2 Let this work serve as the first official usage of the word to Webster and Oxford.
3 Rabih Abuismail and Kirk Twigg, respectively, found in the Hand source.
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In 2004, President George W. Bush stated that “[The U.S.] rank[s] 10th amongst the
industrialized world in broadband technology and its availability,” (Bush Promotes Technology,
2004, para. 3), recognizing broadband internet’s potential in economic development, teaching
students, informing the public, and use for healthcare. He further set a goal to “mak[e] broadband
access available ‘to every corner of our country,”” by 2007 (Chen, 2004, para. 11). Over 15 years
since that deadline, “nearly 14.5 million people still lack access to” broadband internet
(Fourteenth Broadband Deployment Report, 2021, p.55).

While seemingly disparate, these problems present related and escalating information
crises within the country. The described above represent attacks—that hide behind seemingly
legitimate purposes—against the American public’s right to receive information. These attacks
deny the public the ability to make informed decisions regarding their governance.
Unfortunately, such crises are not new. The US has struggled with attacks that deny information
from and to marginalized groups for much of its history. Most of these came about piecemeal,
and could be dealt with one at a time. Today, the purityrannical attacks assault multiple-fronts,
claiming to protect children from corrupting sexual information, prevent government overreach,
ensure parental rights, stop defamation, limit unfair competition, and ensure information is fair
and unbiased. These claims sound reasonable but fail to describe how they tear down
fundamental American rights. Fortunately, these attacks also share a common defense: the free
press.

The First Amendment guarantees that “Congress shall make no law . . . abridging . . .
freedom of the press” (The Bill of Rights, 2015, Amendment I section). Colloquially, the press
has come to refer to journalists—print journalists at first, but any media, now. This leads to the

erroneous conclusion that “[journalism] is the only industry mentioned by name in the Bill of



Rights” (Stirewalt, 2022, p.6). Commonly construed as journalists having the right to say and
write whatever they want in their publications, except this is no different from free speech.
Constitutional framers would not have made such a redundancy, and especially singling it out for
one specific profession above all others.

Instead, the framers knew that the free press was a right for the people. Parliament had
demonstrated through its acts that it would manipulate information, suppressing that which
denigrated them and encouraging that which cast them favorably. Not only do democracies rely
on an informed citizenry when it comes to elections, it is the very nature of a republican form of
government that elected officials must listen to and represent the people. While postal letters
from individuals written to the government have their place, government needs to be able to
understand the discourse across the country, and “the press acts as a channel for communications
to pass through society and from society to government” (Garry, 1989, p. 226). Far from an
exclusive right to journalists, the press forms an essential infrastructure responsible for

publishing, transmitting, and distributing free speech throughout the country.

An Old Solution Made New

Just as freedom of the press is not an exclusive right to journalists, the press encompasses
more than the act of copying a document on a printing press. A series of mechanisms play out in
moving free speech from the original author to the public. The first of these was understood as
the printing press used to duplicate the information. The American colonies, having lived under
Parliament’s Printing Act of 1685 and the pre-Revolutionary Stamp Act, which targeted only the
Americas, knew the value of the printing press in distributing pamphlets like Paine’s Common

Sense to further the cause of independence. They demanded that the mechanism of the press be



free from tyrannical lawmakers in the First Amendment. But the printing press alone does not
put information into the hands of the public.

Secondly, infrastructure must transmit the information. At first, news was hand-delivered
by the postal service from town to town. The Supreme Court recognized “without the circulation,
the publication would be of little value” (Ex Parte Jackson, 1878, p. 96 U.S. 733). More
recently, information transmission has taken to the electromagnetic spectrum to radios and
television. Even here, the government created the FCC to safeguard information to the people,
and the Supreme Court asserted “it is the right of the viewers and listeners, not the right of the
broadcasters, which is paramount” (Red Lion Broadcasting Co., Inc. v. FCC, 1969, p. 395 U.S.
390), a ruling that should also impact internet telecommunications infrastructure. Information
transmission may be directly to people in the case of mail or broadcasting, but more likely to a
distribution point.

Information transmission may go directly to the public; historically, however,
information requires distribution infrastructure. From the early town squares, churches, and
taverns to modern bookstores, newsstands, libraries, and even social media websites, these places
put information into the public’s hands. Unfortunately, the Comstock Act began the most
common means of attack on transmission, but has become the favorite attack on distribution,
today, by forbidding sexual content, most often against LGBTQ voices. However, the Supreme
Court’s obscenity test as decided in Miller v. California and by separate rulings that laws cannot
“substitut[e] the judgment of the community for the judgment of the individual householder”
(Martin v. City of Struthers, 1943, p. 319 U.S. 141) will serve to safeguard distribution points,

completing the journey of free expression from creator to the public.



The U.S. Government has traditionally—if not formally—recognized publication,
transmission, and distribution as components of infrastructure through practices, institutions, and
caselaw since the beginning of the country. However, groups have also sought to circumvent
these Constitutional rights by attacking the information infrastructure. The recent rash of banning
books, election disinformation, and rampant health misinformation regarding the COVID-19
virus and its accompanying vaccines only serve to illustrate the need for a robust and protected
information infrastructure. Furthermore, the global nature of information delivery also
necessitates treating the information infrastructure as a national security concern as evidence of
foreign actors influencing the media landscape and the very election processes continues to
mount.

Traditionally, the spirited debate served as the testing ground by which the public can
come to know the truth, underscoring the necessity of the marketplace of ideas. However, when
attacks on the infrastructure remove voices from that marketplace of ideas, the debates become
one-sided, a state that the attackers desire in order to manipulate the debate to their ends, as has
been borne out in their attacks. By limiting the definition of freedom of the press to only the
publishing process, attackers have—successfully—restrained the transmission and distribution of
information to prevent information from reaching the public. The piecemeal progress the
government has made in protecting the information infrastructure no longer suffices in the face
of modern attacks on freedom of speech and the press.

The government practices, institutions, and caselaw must come together and finally
codify the extent of freedom of the press with clear guidelines for future courts to adjudicate and

discourage future attacks against the public’s constitutional right to receive information through



all channels. The US Government must formally define publication, transmission, and

distribution as free press infrastructure.



Chapter 2: Pressing Rights

Stephen Colbert edits a Wikipedia article to reflect that “Oregon is Idaho’s Portugal is the
opinion he’s always held,” despite previously stating that Oregon was both “California’s Canada
and Washington’s Mexico” (The Word - Wikiality - The Colbert Report, 2006). The comedy bit
aims at the untrustworthiness of Wikipedia. How Colbert referred to Oregon impacts the
American public at-large very little. However, giving the same treatment to information on the
EPA’s website regarding climate change is no laughing matter.

Government websites, especially the EPA, saw “mentions of climate change and
tweaking related language . . . quietly scrub[bed]” from the EPA website (Barron, 2018, para. 1).
Malicious hackers or foreign operatives did not carry out this attack on the government’s
information. Sadly, the Trump administration “instructed the Environmental Protection Agency
to remove the climate change page from its website” (Volcovici, 2017, para. 1), invisibly
managing the content from the website’s back end. Most “new administrations might come in
and change the appearance of an agency website or the way they present information” but not to
alter that information (Barron, 2018, para. 6).

The altered information does not reflect an actual change in the information. The EPA
presented no new data that changed the previous understanding or that the previous
understanding contained errors. Instead, the information was changed quietly, in a similar
manner as that of Stephen Colbert’s Wikiality as if it “is the opinion [the EPA] always held”
(The Word - Wikiality - The Colbert Report, 2006).

Censorship or restraint of publishing of information before publication is referred to as
prior restraint of the press (Prior Restraint, n.d.). But what happened to the EPA occurred after

publication, thanks to advances in digital publishing. While it may be tempting to think of this



after-the-fact editing as a correction or retraction of previous information, no notice of such
accompanied the changes. Instead, these changes fall under a new terminology, a post restraint of
the press, altering facts as if they had always been published in that way. Post restraint,

especially of government information, renders the information unreliable. Instead of informing
people, it acts as propaganda, reflecting political agendas of those in office. Taxpayer-funded
government information deserves better treatment than to be excised and rewritten by whomever
holds the executive branch, especially with an ability to make it seem as if the information has
always reflected that Executive’s opinion.

Whether traditional prior restraint or the newer post restraint, the censoring and
restriction of information violates the principles of the First Amendment ensuring the free flow
of information to the American people. The need for the First Amendment came “in response to
an overwhelming public clamor . . . that these great liberties would remain safe and beyond the
power of government to abridge” (New York Times Co. v. United States, 1971, p. 403 U.S. 716).

The American colonials understood the importance of receiving new information and
new ideas through the press. Well before the marching of soldiers came the war of ideas fought
through press-published pamphlets across the colonies, and became enshrined in the First
Amendment. The need for published government records and produced information likewise
comes from the Constitution and was extended by laws and agencies created by Congress, and
must have the same protection of the free press that privately published information enjoys. Post
restraint of government information follows a political agenda by controlling the information the
public receives strictly prohibited by court caselaw. This is not fulfilling a public trust. Those
early citizens rightly recognized the prior restraint of the press as government tyranny. Post

restraint censorship is that same tyranny and violates the free press.



Setting The Type

Today, “the press” popularly conjures references to journalists. Most people, upon
hearing of the press would likewise agree with veteran broadcast journalist Chris Stirewalt
(2022, p. 6) claiming “[journalism] is the only industry mentioned by name in the Bill of
Rights.” The term conjures up images of microphone-wielding television reporters and square-
jawed newspaper reporters* set to defend the people’s rights. However, the journalists’ ability to
say and write whatever they want in their publications is no different from the free speech
already guaranteed by a different part of the First Amendment. Constitutional framers would not
have made such a redundancy, and especially singling it out for one specific profession above all
others would have made journalists into a privileged class, which would be out place when the
First Amendment enumerates rights to all citizens.

Understanding the meaning of the free press requires examining the usage and definition
as the framers used the word. In the first place, the press did not refer to a profession. Those
engaged in this profession were known as printers, such as Benjamin Franklin becoming the
Official Printer of both Pennsylvania and New Jersey (Benjamin Franklin Historical Society,
n.d.) and William and Thomas Bradford printers for the Continental Congress (Keeping America
Informed, 2016). If the clause in the First Amendment meant to guarantee the rights of the
profession, the language more likely would have specified freedom of the printer.’

The First Amendment states the right of not “abridging the freedom . . . of the press” (The

Bill of Rights, 2015, Amendment I section) quite casually. This term is not specialized or called

4 Complete with pens poised over notepads and press passes tucked into the hat bands of their fedoras.
5 Today, of course, this would mean the electronic boxes connected to our computers would have the freedom to jam
paper, misreport ink and toner levels, and generally fail to operate when most needed.
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out in any exceptional manner. In fact, an overwhelming majority of the various state
constitutions, as hosted by Yale Law School’s The Avalon Project (n.d.),® include an “inviolate”
right to the free press that “shall not be constrained.” Most of these declarations of rights are
similarly as terse as the First Amendment, finding it unnecessary to elaborate on what the term
means. Clearly, these writers collectively shared the definition. If anything, they discuss why the
freedom is so important over explaining the meaning of the term. Pennsylvania’s constitution
also contains similar language; however, it also includes “the printing presses shall be free”
(Constitution of Pennsylvania, 1776, Section 35) while referencing the examination of
government records. The usage of the word press becomes crystal clear as the mechanism used
to publish information.

Foundational documents for the states and the federal government did not spring from
their framers’ minds like Athena out of Zeus. Rather, the “creation of the Constitution was based
on experience . . . ‘to the practical problems and controversies of our early history.””” (Kurland,
1985, p. 230-231). The framers had specific complaints regarding their governance, which
included their rights regarding the freedom of the printing press. The English Crown and
Parliament had controlled the presses and printing through licensing authorized by the Printing
Ordinance of 1643 to combat the “great defamation of Religion and Government” posed by
publishing’s wide dissemination of speech (Davis, 2009, para. 8). The ordinance “prohibited the
printing, binding, or sale of books except by persons licensed under authority of Parliament,”
which made printing more akin to propaganda than speech (Davis, 2009, para. 9). Though most

people still could not read, printing gave the writing a permanence that ordinary speech did not

¢ Rather than individually cite each state constitution or rights declaration, I’ve elected to do so collectively using
Yale Law School’s Avalon Project, which hosts most of these documents on their pages. The Reference page links
to this collection of 18" century documents.

7 The second half of the quote is Kurland quoting Supreme Court Associate Justice Felix Frankfurter.
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have. Printed writings could be displayed in town squares or taverns and read aloud to a greater
audience by any with the ability. This ordinance sought to prevent the publication and
dissemination of unfavorable writing. Parliament understood, but here expressed by Virginia
Colonial Governor William Berkeley, “for learning has brought disobedience, and heresy, and
sects into the world, and printing has divulged them, and libels against the best government”
(Enquiries to The Governor of Virginia, n.d., para. 47).

While Parliament’s licensing restrictions did not last long in England, the American
colonies, having no direct representation in their governance, felt the sting of Parliament’s
constraints directly as governors instructed that “noe [sic] person have any press for printing,”
(100 GPO Years 1861-1961, 2021, p.2). Later, Parliament inflicted a tax “upon every paper,
commonly called a pamphlet, and upon every news paper [sic], containing publick [sic] news,
intelligence, or occurrences, which shall be printed, dispersed, and made publick [sic]” (The
Stamp Act, 1765). The act makes specific reference to printed papers, those that come from a
printing press. Ostensibly, the act was to defray the expenses of war fought in the Americas;
however, the inclusion of printed papers in the tax created a means for Parliament to once again
control information. Not at all coincidentally, pamphlets such as Thomas Paine’s famous
Common Sense spurred the drive toward independence (The Pamphlet: America’s First Social
Media, n.d.).

Clearly, the framers understood the press as shorthand for the printing press as opposed
to the profession of printers. The mechanism of the press, free from government constraint and
open to any who wanted to have their writing published, was vital to American thought. The
machinery of the press mass produces writing, overcoming the limitations of hand-written

copies, making printing an effective means of informing the public of the writer’s message
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across great distance, instead of just the sound of one’s voice. Though a physical mechanism to
begin with, it has become a societal mechanism whereby, “the press acts as a channel for
communications to pass through society and from society to government” (Garry, 1989, p. 226).
The press of the First Amendment, then, can also be understood as an information infrastructure,
guaranteeing that citizens have a right to receive the free speech others created. However, the
freedom of the press from government restraint is only part of the equation. The press must also

apply to information coming from the government.

Press into Government Service

Historically, Parliament and colonial governors restrained and licensed the press. The
requisite freedom in the First Amendment, however, states that “Congress shall make no law”
(The Bill of Rights, 2015, Amendment I section) that constrains the press. The language here can
create an assumption that the press, in existing outside the Congressional control, must exist
outside of the government itself. Logically, the press existing independently “can effectively
expose deception in government” (New York Times Co. v. United States, 1971, p. 402 U.S. 717).
However, nothing in the Bill of Rights prohibits the government from being part of the press
infrastructure. Since before the Constitution, the government has published. In fact, the
Constitution requires government to do so.

Even before the Revolution, the Continental Congress resolved “that the Journals . . . be
printed . . . weekly” (Keeping America Informed, 2016, p. 4). The concept of access to
government proceedings also arose in the Articles of Confederation and during the Constitutional
Convention (Keeping America Informed, 2016). Finally, the Constitution requires that “Each

House [of Congress] shall keep a Journal of its Proceedings, and from time to time publish the
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same” (The Constitution of the United States, 2015, Article I Section 5). Far from the press being
completely separated from the government, the government itself is required to publish. Indeed,
Congress, in its first sessions, “recommended that proposals be invited for ‘printing the laws and
other proceedings’ of Congress” (Kerr, 1881, p. 15). More importantly, the Constitution only
required the separate houses to publish, leaving out the executive branch, entirely. However,
Congress soon expanded the publishing scope to include “communications from the President
and Executive Departments” (p.16). The framers of the Constitution believed, as James Wilson
stated, “the people have a right to know what their agents are doing or have done, and it should
not be in the option of the legislature to conceal their proceedings” (Keeping America Informed,
2016, p.4). Remarkably, that Congress sought to expand the proceedings beyond the legislature
to include the executive demonstrates how strongly they felt about keeping people informed
about the government through the publishing infrastructure.

At the time, the government contracted with private printers to publish these documents,
and created the Superintendent of Printing in 1852 to oversee the considerable work. Then, in
1860, joint resolution 22 created the Government Printing Office—renamed the Government
Publishing Office in 2014 (Greenlaw-Scully, 2015)—while the subsequent joint resolution 25
instructed the Superintendent of Printing “to have executed the printing and binding authorized
by the Senate and House of Representatives, the executive and judicial departments, and the
Court of Claims” (Keeping America Informed, 2016, p. 7). What began with a Constitutional
requirement of legislature evolved into government officers and an agency that would publish
proceedings from all the branches of government. These resolutions set the scope of the GPO’s

and Superintendent’s mandate commensurate to the printing needs of the entire federal
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government, following the need to “publish trusted information for the Federal Government to
the American people” (Government Publishing Office, n.d., Mission section).

Once published, government information became fixed and indelible. The government
had no ability to change the record without the public scrutinizing the different editions and
discover the changes. However, digital publishing’s push-button editability without a record of
the changes provides a method whereby “the transactions of [the government] may be concealed
from [the people]” (Keeping America Informed, 2016, p.4), jeopardizing the very purpose of

government publishing.

Backend Content Management

Information changes. Particularly, the news of the day constantly updates as people and
systems process information to clarify it, sort it from incorrect information, and follow-on with
continuing development. The speed with which computers and internet allow the news to update
would be the envy of Revolutionary colonists who struggled to get the word out about their
treatment by the British and the need for independence. No need to wait for the post to carry
copies of the Declaration of Independence to each colony, colonists could go to the Continental
Congress’ website for the information.

The treatment of EPA information by the Trump administration, unfortunately,
demonstrates a very real danger to publish information for the people. Administrations taking the
editor’s pen to government information both before and after publication is not new, particular
with regards to climate information. President George W. Bush pioneered the war on
government information with extensive “political interference, in technical reports, public

meetings as well as exchanges with the media, in which scientists were assigned minders from
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the administration” (Goldenberg, 2007, para. 7) that “warned against using terms like global
warming in speech or in their reports (para. 8). Furthermore, “38% [of 1,600 surveyed
government scientists] said they had direct knowledge of cases where scientific information on
climate was stripped from websites and printed reports” (Goldenberg, 2007, para. 9).

Edits to published information should—and have traditionally—corrected errors, clarified
language, and updated to the latest information, reflecting the facts as the agency knows them.
Instead, these changes “[are] an unprecedented attempt to delete or bury credible scientific
information [the Trump administration] find[s] politically inconvenient” (Barron, 2018, para. 6).
Though President Biden restored the affected EPA pages in 2021 (Volcovici, 2021), this further
demonstrates that politicians have full editorial control over information on government
websites, representing a real danger to the veracity of information. Taken all-together, White
House administrations have “implemented an industry-formulated disinformation campaign
designed to actively mislead the American public on global warming and to forestall limits on
climate polluters” (Dickinson, 2007, para. 5).

Like the EPA, the CDC also found its information subject to post restraint under the
Trump Administration when Coronavirus data disappeared from the CDC website (Feuer, 2020).
However, what began as post restraint censoring blossomed into full-fledge prior restraint as
Health and Human Services spokesman Michael Caputo assigned “political officials to review”
and “change the language in the CDC’s reports” (Diamond, 2020, para. 3). As with the EPA’s
changes, the CDC’s language changes reflect a political motive, but astonishingly, they openly
admit to “align[ing] the reports with Trump’s statements” instead of reflecting scientific
accuracy (Diamond, 2020, para. 5). Communication aides even accused scientists of “attempting

to use the reports to ‘hurt the President’ or “writing hit pieces on the administration” (Diamond,
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2020, para. 8-9). However, these claims do not offer up a substantive defense of executive
branch actions. If anything, they admit to the prior restraint offense as the Supreme Court
observed that “the dominant purpose of the First Amendment was to prohibit the widespread
practice of governmental suppression of embarrassing information” (New York Times Co. v.
United States, 1971, p. 403 U. S. 723-4).

The branches of government as specified by articles I, II, and III of the Constitution
operate separately by design. Each has specific powers conferred by the Constitution in carrying
out their specific roles, including specific powers used to check and balance one another
(Separation of Powers, n.d.). However, such as for the legislative branch, “each House may
determine the rules of its proceedings” (The Constitution of the United States, 2015, Article |
Section 5). The wxecutive and judicial branches likewise determine their own rules, independent
of how other branches operate. As executive branch agencies, it follows that the EPA and CDC
must accede to directives from the head of the executive branch, the President of the United
States. This serves as the rationale for censoring information on EPA and CDC websites;
however, censoring information is inconsistent with the spirit and laws of the US Constitution.

As discussed, the government operates a press, whether through contracts with private
entities or through its own GPO. The First Amendment specifically calls out Congress from
making a law that restricts the press, which some may perceive as a loophole to allow the
executive branch to continue to operate with unilateral discretion regarding an executive agency
(The Bill of Rights, 2015). However, “before [a bill] become a Law, . . . [the President of the
United States] shall sign it” including the executive branch into the passage of laws (7he
Constitution of the United States, 2015, Article I section 7). Nothing as set forth in the powers of

the executive branch in the Constitution or the First Amendment grants the President the ability
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to censor information. Quite the opposite, the Amendment, by restricting Congress, also
prohibits the President from restricting information. Justice Douglas likewise believed the
beginning of the free exercise clause left “no room for governmental restraint on the press” (New
York Times Co. v. United States, 1971, p. 403 U.S. 720).

The Constitution, in requiring publication of Congressional materials, also implies the
information be factually accurate. A censored or fabricated record would not fulfill the spirit to
the Constitutional provision to publish. Quite the opposite, publishing such records would
conceal information from the American people, which the framers already feared (Keeping
America Informed, 2016). When Congress extended the publication to include the executive, the
implied factualness carried over. A censored or fabricated record can only serve a political
agenda by keeping information from the people. Likewise, Congress tasked the GPO and
Superintendent of Printing with publishing the government’s information. Nothing within the
acts and resolutions creating either grants the power to alter government information. All
government agencies, executive, legislative, and judicial, publish information through their
websites and by passing the information to the GPO, making them all effectively publishers and
part of the Constitutionally protected free press, which “was to serve the governed, not the
governors” (New York Times Co. v. United States, 1971, p. 403 U.S. 717). Published
information, even that created by government agencies, have the same protection against
government restraint—both prior and digital post restraint—as other publishers. Today, “the
administration of government has become more complex,” especially given the expansion of
government through agencies, and “the opportunities for malfeasance and corruption have
multiplied” (New York Times Co. v. United States, 1971, p. 403 U. S. 723), requiring greater

government transparency and protection of the free press for the people.
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Information published by government agencies belongs to the people of the United
States, not to its elected officials. Nothing within the First Amendment, other sections of the
Constitution, or as set out in the establishment of government agencies by acts of Congress grant
elected officials the ability to “delete or bury credible scientific information they find politically
inconvenient,” (Volcovici, 2021, para. 6). Allowing them this power would ignore “paramount
among the responsibilities of a free press” that “duty to prevent any part of the government from

deceiving the people” (New York Times Co. v. United States, 1971, p. 403 U.S. 717).

Publish Loudly And Carry A Big Composing Stick

As a first step, the Supreme Court must rule that freedom of the press includes
government-published information. Only the Constitution and its amendments can put
limitations on government power that cannot be changed with the political winds. While the
ruling may legally prohibit a branch of government from tampering with agency information,
this alone does not guarantee abuses will not take place. Congress, too, should pass additional
legislation specifying procedures for government agencies to safeguard the production of reports
and records. However, as with the Constitution itself, rules and guidelines do not suffice. The
branches of government and their separate powers exist in tension with one another, acting as
mechanisms to prevent corruption and concentration of power within one branch that would
result in tyranny. Only similar checks and balances to the government press can ensure that post
restraint manipulation of information—so easily achieved with computers—is not concealed
from the people.

Most government agencies created by Congress fall under the direct control of the

executive branch. The bulk of information produced by government comes through the work of
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these agencies, such as the EPA. While certainly possible that some executive branch agencies
may act as a check for one another as many agencies overlap responsibility, ultimately, these
agencies remain under control of the Executive.

Certainly, the free press outside of the government can—and did—catch when such post
restraint changes have been made. While they cannot directly force the government to undo such
changes, they could sue the government and ask the courts to order the agency to stop such
manipulation. However, the free press should not stand as the sole check against post restraint
abuse.

Just as with the Constitution, the check against prior and post restraint changes comes
from a separation of powers as the GPO falls under the legislative branch’s authority. Existing
outside of the executive branch’s control, and specifically tasked to collect and publish the
information from all government agencies, the GPO is uniquely qualified to ensure that agencies’
information resists political manipulation. Like with the press, they could sue the executive
branch to correct the information. Moreover, while the courts process the case, the GPO can
publish the correct information on behalf of the people, and the executive branch would be
unable to influence the GPO.

These measures should serve as a starting point for solutions. The Constitution instituted
many checks and balances between the three branches, and protecting the government press
should do the same. Tasking inspectors general, creating internal agency review processes
independent of executive control, asserting that all agency government websites fall under the
umbrella of the GPO, and other unthought of solutions should be explored. The changes to the
EPA’s climate change information, while deleterious, generally do not reflect an imminent

danger. However, the changes and delay of CDC information during the COVID-19 pandemic
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directly inhibited people’s ability to make informed decisions. Likewise, misinformation
regarding the reliability of elections can have a deleterious effect that not only threatens the
stability of the government, but resulted in violence on January 6, 2021. As the popular saying
goes, “an ounce of prevention is worth a pound of cure.”® Safeguarding government-published
information from post restraint manipulation could prevent damage to government institutions

and protect the public from harm.

Ideal Copy

From before there was a United States, the people valued the freedom of the press as an
essential freedom. Restrictions on the press by government were tyranny, and abhorrent to a free
and democratic society. Not only did they want a press that would be able to “remain forever free
to censure the Government” (New York Times Co. v. United States, 1971, p. 403 U.S. 717), they
required the government itself to publish information about itself. Publishing the official records,
journals, and any other government-created information held the government accountable to the
people.

The Constitution, laws passed by Congress, and agencies such as the GPO all reflect the
need for governments to operate and publish information with transparency. Thankfully, such
practices and laws have attempted to carry forward these traditions since the beginning of the
country, and even spurred the creation of the Freedom of Information Act for still other
government information. However, the practice of prior and post restraint revision of information
violates the Constitution, laws, agency practice, and the tradition of information transparency to

the people. If government information is subject to executive or legislative prior and post

8 Popularized by Ben Franklin to a very-flammable Philadelphia.
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restraint, then it’s nothing more than political propaganda. While the government does have
authority to direct its own operation and run its agencies, the information in government and
agency records belongs to the people. Invisible, back end content management of government
webpages only serves to conceal information from the people.

The press required Constitutional protections because attacks on it succeeded wildly. The
government’s ability to shut down the press effectively decapitated the mass distribution of
information to the people except for that information that government approved of. Control of
such information also meant control of the people, who, once educated and informed “brought
disobedience, and heresy, and sects into the world, . . . and libels against the best government”
(Enquiries To The Governor of Virginia, n.d. para. 47), rebelling against the tyranny of those
controlling them. Far from a right exclusive to journalists, “the press was protected so that it
could bare the secrets of government and inform the people” (New York Times Co. v. United
States, 1971, p. 403 U.S. 717). The protection of the press carries through the entire process of
informing the public, of which publishing comprises the beginning of press infrastructure.
Making copies of Tom Paine’s Common Sense is well and good, but does nothing if the
pamphlets sit in a warehouse, unread. The free press also requires the transmission and
distribution of information to the people, as it is their “right to receive information and ideas”

(Stanley v. Georgia, 1969, p. 394 U.S. 557).
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Chapter 3: Experiencing Transmission Difficulties

A group of Boy Rangers take to their bicycles and pull wagons along the streets to deliver
their newspaper Boys Stuff with stories of Jeff Smith’s honesty and James Taylor’s corruption.
At the same time, massive presses of “the Taylor machine” print off papers proclaiming Smith’s
corruption. As the boys attempt to deliver their papers, Taylor’s men appear, stealing the bundles
of papers, smashing their wagons, and even running cars off the road, preventing the news from
reaching the people (Capra, 1939). Americans have a visceral reaction to the idea, whether it’s a
neighbor stealing the paper from the front porch or the tampering with someone’s mail. The
unofficial motto of the postal service claims that nothing will prevent “the swift completion of
[courier’s] appointed rounds” (U.S. Postal Service Corporate Communications, 2021)
demonstrates how ingrained it is for Americans to receive information.

Yet the oft-referenced “information superhighway” that is the internet has yet to reach the
same coverage through the country that the postal service boasts. More people access their news
online than ever before (“86% of Americans Get News Online from Smartphone, Computer or
Tablet,” 2021), while printed newspapers and magazines continue to decline. “Nearly 14.5
million people,” especially in rural areas, “still lack access to” broadband internet service due to
missing physical infrastructure and offers of service (Federal Communications Commission,
2021).

The problem becomes almost conspiratorial, for many towns in these rural areas have
attempted to offer up their own internet service to residents, only to have their state governments
enact purityrannical laws preventing the towns from seeing to their residents’ information needs

(Cooper, 2022). The primary impetus for such laws come from internet-providing
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telecommunications companies, which “ha[ve] spent millions lobbying, donating to state
lawmakers and litigating to keep bans alive” (Holmes, 2014).

Whether postal roads, radio and television broadcast transmissions, coaxial cable
services, fiber-optic data cables, or even satellite transmission, these all constitute an
infrastructure to transmit information. This infrastructure is as much part of the free press as the
publishing process, and has been intertwined since before the Constitution. Legislation, by
municipalities, by state, or by the federal government that prohibit this infrastructure, even with
the best of intentions, violates the free press in the same way as prior restraint. Court decisions
have struck down many laws for interfering with the circulation of information. Just as with the
“Taylor machine,” such laws are viscerally wrong purely for preventing people from receiving
the news. Courts must codify free press transmission infrastructure and strike down laws
restricting its development.

“Carrier of News and Knowledge™

by Design

The printing press published pamphlets and newspapers throughout the American
colonies, but this limits the reach of such information to where the press resides. The printing
press itself, while a miraculous machine for producing copies of information, does not provide
infrastructure that moves information from place to place. The British even knew that
newspapers required infrastructure beyond printing so that they may be “dispersed, and made

publick [sic]” (The Stamp Act, 1765). Broadsides!® of the Declaration of Independence and other

printed material were “produced in large quantities and freely distributed in town squares,

° From “The Letter,” written by Dr. Charles W. Eliot, inscribed at the Smithsonian Institution's National Postal
Museum.

10 The single-sided printed advertisements, notices, and government documents, not the naval ship cannon attacks.
Interestingly, the US Constitution could be a broadside and the USS Constitution could deliver one.
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churches, and taverns” by print shops (Broadsides, n.d.). The public gathered in these areas of
colonial life to “engage in friendly—or not so friendly—banter concerning the latest news and
gossip” (American Antiquarian Society, n.d.). Taverns, especially, became hubs of information
“as a place to collect and distribute mail” and “a place to bring news from other colonies, and
promulgate ideas from the likes of Thomas Paine, James Chalmers, and Thomas Jefferson”
(Colleluori, 2015, para. 2). While travelers informally brought information with them, more
directly, pamphlets and “newspapers were delivered by post to taverns” (American Antiquarian
Society, n.d., para. 1).

Information could ride the network of taverns facilitated by the post and carried further
by patrons. More systematic, however, was the use of exchanges, whereby printers freely mailed
news stories to other cities “like a modern newswire, carrying the same story almost intact from
city to city,” which “provided a form of simultaneity” to the information (Parkinson, 2015,
Newspapers and the American Revolution section para. 1). The direct mailing of news stories
from printer to printer created a colonial information network that reliably moved from centers of
events such as Boston to remote colonies hundreds of miles away without losing any of the
quality of information.

The creation of the American postal system outside of British control likewise
intertwined print shops, by design. Printer William Goddard created his own postal network for
his newspaper, separate from the Crown’s post office. Eventually, the Second Continental
Congress adopted Goddard’s network, and they appointed Ben Franklin—also a printer—as the
first official postmaster in 1775 (Desai, 2007). From these beginnings, Franklin, the Constitution,
and Congress incorporated several deliberate features that made the US Postal Service into an

information network that reached every home, even in the early days of the union.
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“Neither . .. Stays These Couriers”"!

Once the Second Continental Congress adopted Goddard’s postal system, it became
governed by Congress. The Constitution grants Congress the underestimated power “to establish
Post Offices and post Roads” (The Constitution of the United States, 2015, Article I section 8).
First, the framers recognized these postal necessities on par with the powers of levying taxes,
coining money, and even preceding the powers to declare war and establish a navy. The postal
system was the primary means to move information throughout the colonies, and the citizens of
these new states needed information to participate in elections.

Establishing post offices and postal roads created the pathways by which the information
could travel to the people. From a modest “post office for every 52,000 inhabitants and a total of
1875 miles of post roads” in 1790, congressional efforts saw this network explode (Desai, 2007,
p.700). Just 25 years later, the United States boasted “one post office for every 2800 persons and
43,966 miles of post roads” (Desai, 2007, p.700). In contrast, Britain and France, despite their
longer histories and development had half and 1/5%, respectively, as many post offices and roads
as the US, by 1828 (Desai, 2007, p. 701). While some may attribute this growth to
“congressional pork” (Desai, 2007, p. 700), neither Britain or France were full republics like the
US. The recognition of newspapers’ special place within the Postal Service Act indicates a
conscious choice to make a robust information network for the voters.

The 1792 Postal Service Act saw Congress create a thorough rate structure for the
carriage of letters, packages, and newspapers. However, the last was a special case, granting

them a special rate of “one cent, for any distance not more than one hundred miles, and one cent

! From the unofficial motto of the USPS, inscribed at the New York City Post Office on 8th Avenue.
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and a half for any greater distance” (Postal Service Act, 1792, section 22). This rate was far
below that of letters, which had a much more graduated rate scale, and would pay 10 cents for
100 miles, and 25 cents for up anything over 450 miles (Postal Service Act, 1792, section 9).
Quite clearly, the Congress fostered the spread of news throughout the new states, subsidizing
the postage rates to make it affordable for the people to receive their news, even when living
very far afield from the print shops located in the cities.

George Washington, who signed the act into law, noted how the postal service
“diffuse[ed] a knowledge of the laws and proceedings of the Government, which, while it
contributes to the security of the people, serves also to guard them against the effects of
misrepresentation and misconception” (Washington, 1791, Gentlemen of the Senate and of the
House of Representatives section para. 4). Likewise, “Madison and Jefferson both also saw the
Post Office as an indispensable link in disseminating information” (Desai, 2007, p. 685). There
can be no doubt that the postal service has been inextricably linked to the publishing of
newspapers, where founding fathers and the early Congress enacted policies to both safeguard
and expand this vital information infrastructure to guarantee that even the most rural people
could receive the news of the day. Today, however, sees these same rural people unable to
connect to the internet, the most comprehensive information system in human history, because of

an insufficient infrastructure.

Network Access Control
The post office and postal roads serve as excellent models of comparison to the modern
problem of internet service. Early acts of Congress concerning the postal service created

thousands of roads, connecting the most rural locations in an unbroken chain through urban
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centers to other rural areas (Desai, 2007, p.700). Yet telecommunications companies have not
done the same despite having vastly superior resources and technology than the fledgling federal
government. Today, “approximately 17% of Americans in rural areas and 21% of Americans in
Tribal lands lack [broadband] coverage . . . compared to only 1% of Americans in urban areas”
(Federal Communications Commission, 2021, p. 19-20). However, Broadbandnow disputes the
FCC’s reporting by following up on the FCC’s own data, estimating “that at least 42 million
Americans lack access to terrestrial broadband internet” (Busby et al., 2022, para. 3). Moreover,
“major US carriers are exaggerating the availability of fixed wireless services” (Mann, 2023,
para. 1), which can deny areas without actual service “a share of the $42.5 billion in federal
infrastructure funds” (Mann, 2023, para. 4) that could bring rural areas online. These depressing
statistics come over 15 years after President Bush’s deadline to see “broadband access available
‘to every corner of our country,”” (Chen, 2004, para. 11). The deadline passed with no
consequence, but time is running out for unconnected residents as information shifts away from
print and broadcast media to—increasingly exclusively—online access.

Since the days of dial-up access, information has gradually shifted to online transmission.
In 2016, “(38%) [of US adults] often get news online” while “57% of U.S. adults often get TV-
based news” (“How Americans Get Their News,” 2016, bullets 3-4). However, more recently,
“60% . . . get news from a smartphone, computer or tablet ‘often’”” while “the portion who get
news from television” has fallen to “40 [who] do so often” (“86% of Americans Get News
Online from Smartphone, Computer or Tablet,” 2021, para. 2). The shift in news habits will only
continue as digital devices become more commonplace, especially among younger people, who
increasingly access their information from internet connected devices (“86% of Americans Get

News Online from Smartphone, Computer or Tablet,” 2021, para. 7). Very likely, some of those
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that still don’t access information online do so not by choice, but because they have no access.
Increasingly, those without internet access will find their sources of information dwindle as more
people shift to online consumption.

President Bush set the goal of 2007 for country-wide broadband (Chen, 2004). Efforts in
the administration’s Technology Agenda were somewhat hands-off, consisting of deregulation
and assembling an advisory council (President Bush’s Technology Agenda: Promoting
Innovation, n.d.). While it’s tempting to blame government inefficiency or congressional pork
for why Americans still cannot access this vital 21% century utility, surprisingly, that’s not the

case. Instead, private corporations have created the roadblock by reframing the argument.

Congressional Wiretapping

Unlike with the postal service, private companies supply most of the internet access in
the United States. However, when some local governments have attempted to create internet
service for their residents, many have been unable to do so due to state legislation (Casper,
2021). Such is the case in Washington Island, Wisconsin, whose residents have waited “for about
two decades” while “governors come and go, and state budgets repeatedly fail to meet the
community’s needs for reliable [broadband internet] service” (Beleckis, 2023, para. 9). The town
is trying to establish its own municipal internet, which will “cost about $6 million, or the
equivalent of about $8,500 for each of Washington Island’s 700 year-round residents” (Beleckis,
2023, para. 2). However, they must conform to the state laws’ numerous purityrannical
restrictions, which include “prohibit[ing] municipalities from subsidizing telecom services
(Cooper, 2022, Wisconsin section), which might also deny Washington Island some of the

federal infrastructure funds.
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Broadband providers lobbied state governments for “outright bans on municipal
broadband networks to oppressive restrictions and requirements which create legal uncertainty
for communities attempting to offer telecommunications and Internet services, including via
partnerships” (Casper, 2021, para. 2). Providers purityrannically claim that “taxpayer money
should not fund potential competitors to private companies” as it would create unfair competition
(Miranda, 2015, para. 2). However, unlike Congress, which set out to create postal roads to very
rural areas throughout the country, broadband providers still have not supplied infrastructure in
the nearly two decades since President Bush issued his challenge. As Assistant Professor of
Economics at Pomona College Kyle Wilson notes, “a private firm’s lack of investment in a town
signals that it isn’t profitable for them” (Washington Bytes, 2018, para. 28).

It seems obvious that when private corporations choose not to invest that the municipal
governments should be allowed to create its own service for residents. However, the lobbied
legislations do not include provisions that allow such, and when several municipalities
challenged such a law, the Supreme Court held that Congress did not grant authority to the FCC
to preempt state law in favor of the state’s own municipalities (Nixon v. Missouri Municipal
League, 2004). The Court is correct in asserting “that Congress needs to be clear before it
constrains traditional state authority to order its government” (Nixon v. Missouri Municipal
League, 2004, Souter opinion I para. 5) when invoking the Supremacy Clause (7The Constitution
of the United States, 2015, Article VI para. 2). However, Nixon likens internet
telecommunications to a utility service, which it is not, especially when other case precedents
clarify it as something much older.

The ability of Congress to regulate telecommunications at all—and create the FCC—

comes from the Court ruling that Congress’ “powers thus granted are not confined to the
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instrumentalities of commerce, or the postal service known or in use when the Constitution was
adopted” (Pensacola Tel. Co. V. Western Union Tel. Co., 1877, P. 96 U.S. 9). Instead, the Court
recognized that the powers “keep pace with the progress of the country, and adapt themselves to
the new developments of time and circumstances” including technologies such as telegraph,
radio, television, and even the Internet (Pensacola Tel. Co. V. Western Union Tel. Co., 1877, p.
96 U.S. 9). The Post Roads Act of 1866—quoted in the Pensacola case—further designates that
“company[ies] shall file their written acceptance [of the act] with the Postmaster General”
recognizing how Congress classified electronic communications as an extension of the postal
system (Pensacola Tel. Co. V. Western Union Tel. Co., 1877, p. 96 U.S. 3). Like with the postal
system, communications technologies see themselves intertwined with the freedoms of speech
and the press, which provides an exception to how the court ruled in Nixon v. Missouri
Municipal League.

Instead of categorizing Internet like a utility such as water or electricity as Nixon v.
Missouri Municipal League does, Pensacola Tel. Co. V. Western Union Tel. Co. sees
communications technologies as more akin to the postal service. The special, intertwined nature
of the postal service with printing and publishing makes it part of the country’s information
infrastructure. In Milwaukee Pub. Co. v. Burleson,'? Justice Holmes dissented, remarking that
“the use of the mails is almost as much a part of free speech as the right to use our tongues,”
which the Court later recognized the truth of in Lamont v. Postmaster General (1965, p. 381 U.S.
306). Lamont recognizes that “regulat[ing] the flow of mail” is much the same as “control[ling]

the flow of ideas to the public” (1965, p. 381 U.S. 306). The specialized nature of

12 The Court affirmed that the appellate court’s ruling that the Postmaster General has the power to revoke 2" class
mail status of a newspaper such as the Milwaukee Leader for socialist content, essentially making it more expensive
to circulate politically unpopular information (Milwaukee Social Democratic Pub. Co. v. Burleson, 1921).
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communications technologies puts them more in line with First Amendment rights, which places

laws that regulate them under the incorporation doctrine established in Gitlow v. New York.

Intent-Based Networking

In the case of Gitlow v. New York, the Supreme Court carved out a new doctrine where it
“assume|[d] that freedom of speech and of the press . . . are among the fundamental personal
rights and liberties protected by the due process clause of the Fourteenth Amendment from
impairment by the States” (1925, p. 268 U.S. 666). This assumption by the court recognizes the
inviolable nature of the rights of speech and press to the people of the United States, and that the
Supreme Court may strike down state laws that interfere with speech and press.

As it happened, in the late 1930s and early 1940s, several states and cities created
legislation banning the distribution of literature, primarily done by Jehovah’s witnesses (Case
Categories: Jehovah’s Witnesses and Free Speech, n.d.). Though the purposes of these laws
claimed to control litter or prevent nuisances and crime to residents both on the street and in
homes, these laws in fact circumvented and restricted the free press rights of a minority Christian
religion by criminalizing their handing out of pamphlets. As mentioned in Lamont, the Supreme
Court incrementally “struck down . . . the licensing or taxing authorities” (1965, p. 381 U. S.
306), such as several laws in Schneider v. State including a law in Irvington, New Jersey that
required a permit from police (Vile, b), or in Lovell v. City of Griffin.

The city of Griffin passed an ordinance that required a permit in order to distribute
handbills. The court ruled “the ordinance cannot be saved because it relates to distribution” in
violation of the free press (Lovell v. City of Griffin, 1938, p. 303 U.S. 452). The rationale for this

ruling came from applying Ex Parte Jackson, which found “liberty of circulating is as essential
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to that freedom as liberty of publishing; indeed, without the circulation, the publication would be
of little value” (1878, p. 96 U.S. 733).

Finally, the Supreme Court tackled Martin v. City of Struthers. Similar to the other cases
dealing with the distribution of pamphlets by Jehovah’s Witnesses, the Court found the city
ordinance restricting the “dissemination of ideas in accordance with the best tradition of free
discussion” would “conflict with the freedom of speech and press” (Martin v. City of Struthers,
1943, p. 319 U.S. 149). Martin v. City of Struthers would form the basis of Stanley v. Georgia,
where the Supreme Court ruled “that the Constitution protects the right to receive information
and ideas” (1969, p. 394 U.S. 564). While Stanley often receives more attention for catchily
codifying the “right to receive,” Martin first voiced the idea that is implicit in the very natures of
freedoms of expression and of the press.

Whether the Court is striking down laws in Lovell, Martin, Stanley, or the many
ordinances in Schneider, the Court always examined the intents of the laws in question in
relation to the First Amendment. All of the laws in the cases listed have a practical and legitimate
purpose such as cutting down on litter, preventing public nuisances, or preventing crime. The
Court questioned the intent of these laws and applied a “narrower scope for operation of the
presumption of constitutionality when legislation appears on its face to be within a specific
prohibition of the Constitution, such as those of the first ten amendments,” today known as strict
scrutiny (United States v. Carolene Products Co., 1938, Footnote 4). Strict scrutiny requires “a
compelling, or very strong, interest in the law, and that the law is either very narrowly tailored or
is the least speech restrictive means available to the government” (Hudson Jr, n.d., para. 2). So,
too, must the Court apply strict scrutiny to state laws regulating municipal internet. While unfair

competition or the source of funding for municipal internet are valid concerns, they inhibit the
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people’s right to receive information via an electronic information communication system that is,
by the Court’s own Pensacola ruling, an extension of the postal system, inextricably linked to
the freedom of the press. While the Court rightly applied the interpretation of “entity” and
restricted the FCC’s ability to pre-empt state laws in Nixon, Gitlow must be the guiding
precedence in order to preserve First Amendment rights to the people in the face of restrictive

state laws.

Wideband Transmission

In the 2007 Scrubs episode “His Story IV,” Dr. John Dorian (JD), has remained
completely unaware of the events of the Iraq War that first started in 2003. While his colleagues
debated issues, JD decided to spend the entire day reading up on the events. Only, by the time he
had a basic knowledge,'? his colleagues had moved on to other topics of discourse,'* leaving JD
uninformed not just as to the news, but the discussion of the politics, policies, and repercussions
of the war (Mendoza, 2007).

JD’s ignorance was a willing one, where he chose not to become as informed as everyone
else. However, many of the millions of people that still do not have connections to the internet in
the United States are not choosing to be unconnected, such as those in Washington Island. As
with the early postal system, rural areas are at a disadvantage when it comes to the infrastructure.
Larger governments are in a better position to aid these rural areas, but the people of Washington
Island are tired of waiting and want to do for themselves, which is a fundamental American

ideal. However, not only has the state not aided the town, it has actively inhibited it with

13 Basic so long as it didn’t include the geographic location of Iraq.

14 Namely that Dr. Kelso ended all politically divisive discussions regarding the war by uniting the factions against
him for ending the employee coffee discount, which may be a compelling rationale to create a “scapegoat” office
that can take all blame and unite the American people in common cause.
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restrictive laws. These purityrannical laws benefit private broadband providers that have shown
no interest in investing in Washington Island’s infrastructure or to give its residents broadband
service.

The Internet is the most current evolution of information and communications
technology, with almost instantaneous access to information across the world, except for those
who do not have access to it. Moreover, other forms of information delivery are becoming less
popular over time. Currently, “60% [of US adults] . . . get news from a smartphone, computer or
tablet ‘often’” while “the portion who get news from television” has fallen to “40 [who] do so
often” (“86% of Americans Get News Online from Smartphone, Computer or Tablet,” 2021,
para. 2). People will continue to look to the Internet for their information. The government, too,
encourages the public to access government information through government websites. While
other information transmission is possible, it’s slower, and leaves people like those in
Washington Island unable to participate in democratic discourse. While some may suggest that
television and radio remain viable alternatives for speedy information access, that’s only
theoretically true. Since the early days of radio and television, such information streams have
shown heavy bias since John Shepard III “air[ed] one-sided political viewpoints, and broadcast
attacks (including editorials) against local and federal politicians that Shepard opposed” (Klein,
2020). Such bias necessitated the FCC’s Fairness Doctrine, since repealed in 1987 (Ruane,
2011). Remote, rural areas such as Washington Island are not guaranteed to have access to a
wide variety of information through printed or broadcast media. Internet websites including
social media can show a similar—or worse—bias, but the user has ultimate control over the

information they choose to receive.
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Early colonial printers, the framers of the Constitution, and early policies of Congress all
recognized the intertwined nature of freedom of the press and the postal service. They purposely
designated postal roads to the most rural areas and lowered the cost of mailing newspapers to
limit the restrictions on information, all to keep the public informed. The Courts, likewise,
recognized that “the use of the mails is almost as much a part of free speech as the right to use
our tongues,” (Lamont v. Postmaster General, 1965, p. 381 U.S. 306). Such assertions allowed
them to strike down laws that are an “impairment by the States” and cities to “the freedom of
speech and of the press” (Gitlow v. New York, 1925, p. 268 U.S. 666). And the courts did so in
case after case preventing the free flow of information. While many of the state laws placing
restrictions on municipal internet may have some validity, the Courts must evaluate them on a
case-by-case basis and determine whether they reflect the true concerns of the government and
reasonable conditions upon municipal internet or where “internet service providers could cherry

pick who got service” (Beleckis, 2023, para. 10), such as the people in Washington Island.
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Chapter 4: Information on Tap

David'® describes the ending of Huckleberry Finn to a waiting crowd. Magically, the
book’s blank pages fill with Twain’s story. Later, a line of kids and teens line up outside the
Pleasantville library waiting for their turn to check out books. Across the street at the barber
shop, a man remarks, “I mean goin' up to that lake all the time is one thing, but now they're going
to a library? I mean what's next?” Events spiral out of control as others deem that taking books
from the library is “un-Pleasant,” resulting in those who “hold onto the values that have made
[Pleasantville] great” burning art and books in a bonfire. Finally, the Pleasantville Code of
Conduct commands that “the Pleasantville Public Library shall be closed until further notice”
and that “elementary and high school curriculums shall teach the ‘non-changist’ view of
history—emphasizing ‘continuity’ over ‘alteration’” (Ross, 1998).

It’s just a movie, perhaps a sociopolitical commentary on history, that had nothing to do
with current events, much less the future. At least not until Spotsylvania, Virginia school board
members commented, “I think we should throw those books in a fire,” and “see the books before
we burn them so we can identify within our community that we are eradicating this bad stuff'®
(Hand, 2021). Other places express similar interest in burning and banning books, and even
threaten the shutdown of libraries because people want to uphold “values” and do away with
what’s “un-Pleasant.” Now a new Missouri law criminalizes teachers and librarians, threatening
fines and jails for giving students similar “un-Pleasant” information (O’Kane, 2022).

On its surface, this would seem impossible given the First Amendment’s protections of

speech and the press. No other Constitutional freedoms receive as many challenges or as much

15 Played by Tobey Maguire in a role indistinguishable from Peter Parker except for the lack of webbing.
16 Rabih Abuismail and Kirk Twigg, respectively.
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attention. Their caselaw consumes volumes, and legal experts continue to debate these most
essential and continuously controversial freedoms. Yet, throughout the country’s history, groups
have sought to circumvent these essential freedoms because they believe expressions they deem
obscene, immoral, or sexually explicit corrupts people, particularly youths. To them, such
expressions are unworthy of protection.!” The labelling of “bad stuff”—a phrase as nebulous as
the “un-Pleasant” things—in school libraries serves as the latest rallying cry to have
policymakers employ creative stratagems that limit the rights of expression and the press to
marginalized communities.

Descriptions of works as obscene or sexually explicit conjure pornographic literature and
imagery in a hedonistic and corrupt society on the verge of social collapse,'® yet such
conjurations exclude non-heteronormative communities. LGBTQ communities seek to express,
educate, and normalize their voices through literature and art. While dealing with matters of
sexuality, they reflect life and experience instead of appealing to the prurient interest. Publishers
and media creators call for authentic LGBTQ voices to author works that reflect their lives and
struggle for acceptance. But when laws and policies, despite the First Amendment, remove those
voices from the public discourse, they have no remedy and continue to face exclusion.

The architects behind the strategies for removing works fully allow people their right to
expression. They don’t even attack the publication of these books. Instead, they attack the
availability of these works, which is not directly mentioned in the First Amendment. These

policymakers create a tyranny of the majority, only allowing their speech to enter the

17 1t would be so much simpler if Mjolnir could decide over the courts.
18 Where it rains and people should take refuge in the sanctuary that is the Pleasantville bowling alley.
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marketplace of ideas through the two-pronged attack of crying obscenity'® or by eliminating
speech from public centers that make information available.

Impassioned court appeals defending freedom of expression have yet to gain sufficient
ground and recognition by the courts. However, the First Amendment, Supreme Court rulings,
and federal government have already implicitly recognized protections as “the [free] press acts as
a channel for communications to pass through society and from society to government,” (Garry,
1989, p. 225). The press comprises an infrastructure by which ideas reach the public, such as the
already discussed publishing and transmission of information, and includes libraries as hubs
where the public accesses information. Recognizing libraries’ inclusion as press infrastructure

prevents the banning of marginalized voices.

Vice Comstock Controlled Vocabulary

The First Amendment included freedom of the press since both the king of England and
Parliament exercised prior restraint on the press through the Printing Ordinance of 1634 (Davis,
2009), and the Stamp Act (1765), which directly targeted the American colonies by taxing the
paper that pamphlets like Paine’s Common Sense was printed on. The framers realized how vital
a role the press played in their independence, and that it needed to be free from governmental
tyranny. While government has not exercised prior restraint on the press for publishing these
materials, creative groups attacked the mechanisms that delivered publications to the people.

The second half of the 19 century saw great changes to the United States. The Civil
War, transcontinental railroad, and industrial revolution changed society in nearly every corner

of the country and at every level of society. However, not all welcomed such change; “Protestant

¥ 1t’s exactly like crying Tex Avery wolf.
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leaders . . . worrie[d] about social stability and the moral health of the nation” (Kemeny, 2009,
818). This led to the formation of the New England Society for the Suppression of Vice,?’ the
first vice society. It didn’t take long until “similar groups soon appeared in St. Louis, Chicago,
Louisville, Cincinnati, and San Francisco” (Boyer, 2002, p. 5). The goal of Protestant “moral
reformers strove to suppress alternative moralities in order to enable public Protestantism to
serve as the common unifying civic morality” (Kemeny, 2009, 818). The formation of such
groups in and of themselves cause no concern. After all, the First Amendment also guarantees a
freedom of association. This may even be a corollary to the freedoms of expression and religion.
However, the method by which these groups want to pursue a moral standard ran counter to the
ideas of free speech and free press. The “Protestant establishment had the power . . . to enforce
conventional Protestant attitudes toward sexuality and marriage and to censor literature that
violated traditional standards” (Kemeny, 2009, p. 819). Theirs was not an effort to persuade
people into adopting their morality and standards. Rather, they coerced “through the state’s
obscenity laws, the enforcement of this law by the district attorney, the police, the New England
Society acting as an extralegal police force, and the publisher’s fear of prosecution” (Kemeny,
2009, p. 819) to force their views on American society. In 1873, the vice societies achieved a
national ban through the Comstock Act.

The Comstock Act avoided confronting the First Amendment directly by attacking not
the speech itself, but by “malking] it illegal to send ‘obscene, lewd or lascivious,” ‘immoral,” or
‘indecent’ publications through the mail” (Burnette, n.d., para. 1). On its surface, the rationale
seemed legitimate. The government had no obligation to transport obscene literature and

materials—which included information and products regarding abortion. Comstock’s rationale

20 In 1891 renamed to the far catchier Watch and Ward Society, though today “New England Vice” might make a
compelling police drama.
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has become a familiar refrain “to prevent crime and corruption of children” (Burnette, n.d., para.

3) from sexually explicit or obscene publications.

Hold on Frank for Miller

Comstock listed off descriptors, but did not define its terms. To define them would
narrow their focus. Consequently, the Supreme Court struggled over a number of cases to create
a workable definition of obscenity. First, Roth v. United States (1957) determined that obscenity
“is not expression protected by the First Amendment,” (p. 354 U.S. 492) but didn’t offer
anything practical to determine the “slightest redeeming social importance” (p. 354 U.S. 484)
that reclaims ideas from obscenity. By comparison, Roth offered more concrete rationale than the
completely vague Potter Stewart opinion of “I know it when I see it” (Jacobellis v. Ohio, 1964,
p- 378 U.S. 197). Memoirs v. Massachusetts (1966) seems to recall Roth by opining that obscene
material must be “utterly without redeeming social value” (p. 383 U.S. 413). Finally, Miller v.

California (1973) created a more objective three-part test, requiring:

(a) whether “the average person, applying contemporary community standards” would
find that the work, taken as a whole, appeals to the prurient interest, Roth, supra, at 354
U. S. 489, (b) whether the work depicts or describes, in a patently offensive way, sexual
conduct specifically defined by the applicable state law, and (c) whether the work, taken
as a whole, lacks serious literary, artistic, political, or scientific value. (Miller v.

California, 1973, p. 413 U.S. 25).
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Furthermore, the Supreme Court asserted a local “jury may measure the essentially
factual issues of prurient appeal and patent offensiveness by the standard that prevails in the
forum community, and need not employ a ‘national standard’” (Miller v. California, 1973, p. 413
U.S. 15). The court wanted to ensure that local communities still had the ability to govern
themselves instead of rely on a definitive national standard. This keeps with the spirit of people
currently challenging books at their local libraries. It is an act of democratic governance.
However, the community standards applied must fall within the strict guidelines of the Miller
test, which the Court set forth as the standard to determine obscene speech.

Attempts to ban books from libraries assert nothing more than a desire to circumvent the
Supreme Court’s standards. As an example, Anne Frank’s Diary of A Young Girl is both a staple
of libraries and school curricula. Yet it has had a tumultuous history where it has been banned in
the 80s, 90s, and 2010 (Ashenfelter, 2010). In a rare twist, the first edition of the book was
censored prior to publication. Only later did a Definitive Edition emerge, which restored 30% of
the work’s edited content (Flood, 2013), which comprises sexual content. With this Definitive
Edition, people “asserted that the new content was fraudulent and, at one point, suggested it was
motivated ‘by some dark agenda’” (Price, 2019, para. 3). The book has been routinely
challenged, most often for its sexually explicit language. Yet, the challenges never reach the
courts, only the library shelves. Almost certainly, challenging such a work in court would never
pass the Miller test.

The Miller (1973) standard requires not just the existence of sexually explicit language,
but “that the work, taken as a whole, appeals to the prurient interest” (p. 413 U.S. 24, emphasis
added). Likewise, the last requirement that “the work, taken as a whole, lacks serious literary,

artistic, political, or scientific value” (p. 413 U.S. 24, emphasis added) sets a high bar in order to
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rule a work as obscene. At least 75% of the Definitive edition is that of the inoffensive first
edition printing. Given this, a jury would be hard-pressed to find the “dominant theme of the
material, taken as a whole, appeals to a prurient interest in sex” (Miller v. California, 1973, p.
413 U.S. 24). Likewise, for decades, school curricula and libraries found the first edition of the
book to have great literary and artistic merit. It’s even conceivable that the sexually explicit
description of genitalia using clinical language (Flood, 2013) could be regarded as having
scientific value. Moreover, the inclusion of homoerotic passages within the work reflects the
musings of a young woman experiencing adolescence and emerging sexuality, and certainly do
not “depic[t] or describe[e], in a patently offensive way, sexual conduct” (Miller v. California,
1973, p. 413 U.S. 24).

Miller made it quite clear that obscene language is not protected speech, but these
challenges to works in libraries, both public and school, have never appeared in front of any
court, never received the consideration of any jury as Miller requires. The central issue that these
challenges seek to circumvent are not the Court’s insistence that “the average person, applying
contemporary community standards” (Miller v. California, 1973, p. 413 U.S. 24) would find the
passages sexually explicit, but the insistence that the work be considered as a whole. Those
seeking to ban and challenge these works object to limited passages only, whereas Miller
requires jurors to consider the whole work in making a determination of obscenity.

The assertion of fraudulent content in the unedited, Definitive version of Diary of A
Young Girl serves as a cautionary tale. Such assertions seek to deny Anne Frank the totality of
her existence by exploring her sexuality. They want to censor her life, a danger like taking the

editor’s pen to history?! to shape the desired narrative that reinforces a chosen agenda. In this

21 Or to certain EPA web pages.
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case, Anne is prohibited from being LGBTQ in order to serve the moral agenda of the majority.
As of April 2023, both Texas (Paul, 2022) and Florida (Brieskorn, 2023) have removed graphic
novel adaptations of Frank’s work from libraries. The majority will allow the power of her story
and character only along themes they choose. Such erasure is antithetical to free speech and

press.

Pico Authority Control

In March of 2023, the American Library Association released its State of the Libraries
Report, which detailed 2022°s top 10 most challenged books. Of the 10, eight were challenged
for being “sexually explicit” and one for “sexual references” (Hlywak, 2023). Just based on this
top ten list, at least 80% of books will be challenged for sexual explicitness. The previous year’s
report shared the same 80% statistic (ALA Media Relations, 2022). These also align with
previous decades of data where sexual explicitness ranked the most cited reason (Number of
Challenges by Reasons, Initiator, & Institution, 1990-99, 2013; Number of Challenges by
Reasons, Initiator, & Institution, 2000-09, 2013), followed by offensive language—sexual
language likely doubles as offensive. In other words, people want these books banned from
libraries because they find them obscene.

The Supreme Court opened this door to challenges in Board of Education, Island Trees
Union Free School District v. Pico. While Justice Brennan held that school boards must
“compor([t] with the transcendent imperatives of the First Amendment” where removal of books
would constitute an “official suppression of ideas” (Island Trees Sch. Dist. v. Pico, 1982, p. 457
U.S. 864), it also affirmed that “local school boards have broad discretion in the management of

school affairs,” (Island Trees Sch. Dist. v. Pico, 1982, p. 457 U.S. 863).
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Brennan’s opinion allowed for a great degree of latitude, enjoining school boards from
removing books “for the purpose of restricting access to the political ideas, or social perspectives
discussed in them, when that action is motivated simply by the officials’ disapproval of the ideas
involved” as Blackmun stated in his concurrence (Island Trees Sch. Dist. v. Pico, 1982, p. 457
U.S. 879). By putting a school board’s motive into the rationale, it allowed for circumvention of
the Court’s will through creative means. The majority of challenges and ban requests come from
parents instead of school board members (Number of Challenges by Reasons, Initiator, &
Institution, 1990-99, 2013; Number of Challenges by Reasons, Initiator, & Institution, 2000-09,
2013). Thus, it’s not the motivation of the school board to suppress ideas; they accede to the
wishes of parents in an effort reminiscent of the Comstock Act “to prevent crime and corruption
of children” (Burnette, n.d., para. 3).

Justice White noted in a memo to Brennan that “the removal of any book based on its
content could be challenged on this basis” of motivation (Walsh, 2021, para. 34), essentially
sacrificing all the free speech protections the Miller obscenity test granted. In fact, groups have
put together lists of books that “might make students feel discomfort, guilt, anguish, or any other
form of psychological distress because of their race or sex” (Walsh, 2021, para. 17), which flips
the motivation on its head. Now the parents and school boards proactively look at the feelings of
the students themselves. The opinion in Pico would surely not find fault with this motivation.
However, as Prof. April Dawkins notes, these groups “have developed playbooks on how to
challenge books in schools” (Walsh, 2021, para. 19). Constructing deliberate methods by which
books might be removed without drawing the condemnation of the courts, especially given

Pico’s contradictory opinion, invites the very suppression of ideas that Pico attempted to curtail.
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In theory, Pico guarantees the right to receive across the board. However, the
methodologies of those behind Comstock are still in play, and able to walk between lines that
allow them to suppress works they disagree with so long as they don’t overtly do so based on the
ideas. By claiming the moral corruption and discomfiture of children, especially with regards to
issues of LGBTQ identity and sexuality, parents and school boards have a universal weapon to
censor anything without fear of the courts’ intervention.

While Miller provided a very clear test of obscenity requiring analysis of the whole work,
Pico completely undoes this requirement and allows parents and school boards to openly
suppress any ideas based on motivation, regardless of a work’s full content and nature. The
strategy developed by adherence to Pico has allowed not just the removal of books, but the

criminalization of school librarians and other staff.

Missouri Citation for Bound Books

Pico’s foggy ruling allows for school boards and states to pursue new policies and laws
that remove books from school libraries. Missouri has passed a law that makes “providing
explicit sexual material to a student” a criminal offense, targeting those “affiliated with a public
or private elementary or secondary school in an official capacity” (SB775 - Modifies Provisions
Relating to Judicial Proceedings, 2022, Section 573.550). Primarily, this will affect teachers and
school librarians. The new law states that this offense is a class A misdemeanor, punishable by
“up to one year in jail; a fine not to exceed two thousand dollars” (Missouri Sentencing Advisory
Committee: Criminal System, n.d., Misdemeanors section). While the law stipulates that the
person must “kno[w] of its content and character” (SB775 - Modifies Provisions Relating to

Judicial Proceedings, 2022, Section 573.550) in order to commit the offense, the law doesn’t
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require consideration of the whole work like Miller does. A single instance of sexually explicit
material within a work triggers this law.

The law doesn’t provide for guidelines as to what, specifically qualifies as sexually
explicit, relying on a Justice Potter Stewart approach of “know it when I see it” (Jacobellis v.
Ohio, 1964, p. 378 U.S. 197), a significant rollback of the test Miller set forth. Perhaps it’s even
less strict than Justice Stewart’s approach as a line such as The Martian’s “Look! A pair of
boobs! -> (.Y.)” (Weir, 2014, p. 129) might qualify. The graphical representation as a textual
emoji could be found offensive, and thus a librarian or teacher who recommended a scientifically
accurate book on going to Mars may be convicted of a crime. The presence of one line in a 385-
page book should not invalidate the entire work. The Supreme Court knew this when they
stipulated with Miller that the obscenity test must consider the whole work, and not just snippets.

More broadly, the law, in a callback to Comstock, doesn’t give guidance as to what is
actually sexually explicit. Many might consider the line in The Martian a tongue-in-cheek act of
defiance played for humorous effect. Others may consider it completely offensive to have a
graphical representation of naked breasts. The law “include[es] any photography, film, video,
picture, or computer-generated image, . . . but material considered ‘artistic or informational in
nature’ is exempt” (O’Kane, 2022, para. 12), at least in theory.

The dividing line between explicit and artistic rests in the eye of the beholder. Rick
Brattin, who offered up the amendment to the Missouri law, sees “this disgusting and
inappropriate content making its way into our classrooms” and “some schools are actually
fighting parents to protect this filth” echoes Anthony Comstock and the vice societies of the 19
century (Sen. Rick Brattin’s Legislation, 2022, para. 2). Contrast this with Deborah Caldwell-

Stone, the American Library Association’s Director of the Office of Intellectual Freedom, who
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asserts “books that are deemed explicit often ‘reflect the lives of LGBTQ persons and families.’
She said they are often targeted as ‘obscene’ or ‘pornographic,” when they do not actually meet
that definition” (O’Kane, 2022, para. 22). Without clear guidelines like what Miller provided—
and some believe the case was not clear enough—Ilibrarians and school officials cannot roll the
dice.

The Missouri law also calls back to the Printing Ordinance of 1634, which authorized
“the Stationers®? to seize ‘scandalous and lying Pamphlets’ and to arrest those responsible”
(Davis, 2009, para. 7). The threat of fines and jail time will force teachers and librarians to
zealously scour curricula and collections for even the smallest trace of what someone might find
sexually explicit and remove it so they don’t face prosecution. Certainly, a conviction of
“Offense of Providing Explicit Sexual Material to a Student” (SB775 - Modifies Provisions
Relating to Judicial Proceedings, 2022, section 573.550) will not reflect well on any educator’s
future job prospects. The Missouri law is just the first of such legislations; Utah, Tennessee, and
Oklahoma all passed similar legislation in 2022 (Jensen, 2022). Nebraska, Texas, Indiana, West
Virginia, and other states are all considering legislation that forbid materials or discussion of that
which is sexually explicit (Jensen, 2023). Fear, however, may prove the more potent weapon
than convictions.

Even absent the threat of criminal prosecution, “mass book challenges and bans have
created a climate of fear in school and public libraries” (Woodcock, 2022, para. 10). Parents and
groups “complain at school board meetings, with some parents threatening school districts with
lawsuits” (para. 10). Laws and policies adopted grant far too much power to single actors,

including, “a school district in Oklahoma remov[ing] 3,000 titles after an angry parent

22 Licensed printers from the London Stationers Company (Davis, 2009), perhaps the real-life precursor to
Bradbury’s Fahrenheit 451 firemen.
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complained about ‘pornography’” (subtitle section). The fear of lawsuits or loss of employment
will have a chilling effect on librarians, who will scour works from shelves that even hint at any
kind of sexual inference.

Without specific guidance such as Miller provides, these laws and policies endanger both
freedom of speech and freedom of the press. As observed in Martin v. City of Struthers (1943),
they “substitute[e] the judgment of the community for the judgment of the individual” (p. 319
U.S. 144). Not all parents will “recogniz[e] this as the threat” Brattin believes it to be (Sen. Rick
Brattin’s Legislation, 2022, para. 2). Instead, they may, as Stone suggests, see that “there is an
audience for the books and often they are desperately needed” (O’Kane, 2022, para. 23). The
Missouri law—including its soon-to-be clones—and several policies all violate the Martin
(1943) provision, seeking to exclude every student from receiving what lawmakers deem as
offensive or corruptive “even though the recipient of the literature distributed is, in fact, glad to

receive it” (p. 319 U.S. 144), including parents of students who view the works differently from

complainants.

The Martin Collection

The collective culture that allowed Congress to pass the Comstock legislation “with only
ten minutes of discussion” (Jaeger & Taylor, 2019, p. 51) has always assumed a political
majority within the country. It also assumes that people should not hold a different viewpoint on
this issue. The moral and religious view regarding obscene works had to be embraced by people
of good sense, so in their minds it was perfectly natural to want to eliminate all such obscene

works for the good of society.
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The same cultural mentality has made itself known throughout history through means of
discrimination in other areas. In particular, religious fervor has caused many wars throughout
history, even between Catholics and Protestants throughout England and sparking debate in the
colonies. The same “Protestant establishment” (Kemeny, 2009, 818) that formed vice societies
previously pervaded the state constitutions of South Carolina (Constitution of South Carolina,
1778) and North Carolina (Constitution of North Carolina, 1776), which required belief in
Protestantism before a person could take office. Other states have similar restrictions, which
establish themselves as thoroughly religious communities that prompted the creation of Article
VI to specify “no religious Test shall ever be required” for office in the United States (7he
Constitution of the United States, 2015).

Unfortunately, the loss of such political and moral control “led mainline Protestants to
exert . . .a countervailing ‘antipluralist’ or “unitive’ impulse” into the “persecution of religious
minorities,” such as Jehovah’s Witnesses (Kemeny, 2009, p. 818). The 30s and 40s saw cities
and states creating legislation that curtailed Jehovah’s Witnesses from distributing their literature
(Case Categories: Jehovah’s Witnesses and Free Speech, n.d.). Though the laws had legitimate
purposes to prevent crime or keep the streets free of litter, they did so at the expense of a
religious organization’s right to free speech. The court struck down several laws across the
country as violating the “dissemination of ideas in accordance with the best tradition of free
discussion” and were “in conflict with the freedom of speech and press” (Martin v. City of
Struthers, 319 U.S. 141, 1943).

Martin v. City of Struthers would form the basis of Stanley v. Georgia (1969), where the
Supreme Court ruled “that the Constitution protects the right to receive information and ideas.”

While Stanley often receives more attention for catchily codifying the “right to receive,” Martin
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first voiced the idea that is implicit in the very natures of freedoms of expression and of the
press. Martin put an end to the chess windmill of cases against Jehovah’s Witnesses and

recognized the fundamental right of people to receive information.

Lovell Circulation

While Martin finally clarified the public’s right to receive information, it doesn’t provide
much in the way of solution against those who still wish to circumvent certain information
reaching the public, whether by means of protecting the children through banning books in
schools and libraries—through the Pico loophole—or because it reaffirmed the rights of
government to regulate “the time, place and manner of distribution” (Martin v. City of Struthers,
319 U.S. 141, 1943) ruled in Cantwell v. Connecticut. However, the solution is present, if
understated and unrecognized in a previous court ruling.

In the lead up to Martin’s right to receive, the city of Griffin passed an ordinance that
required a permit in order to distribute handbills. The court ruled “the ordinance cannot be saved
because it relates to distribution” (Lovell v. City of Griffin, 303 U.S. 444, 1938) in violation of
the free press. The rationale for this ruling came from applying Ex Parte Jackson (1878), which
found “liberty of circulating is as essential to that freedom as liberty of publishing; indeed,
without the circulation, the publication would be of little value.” Jackson dealt with circulation
of material through the mail—in the same vein as Comstock—but Lovel/ applied it more broadly
to circulation and distribution as a whole. Lovell’s application of Jackson affirms distribution as
a component of information infrastructure outside of the publishing process.

Both Jackson and Lovell make the point of the free press as being more than strictly the

publishing or printing process. The most perplexing part of this is that it took so long for the
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Supreme Court to recognize distribution as part of the infrastructure inherent in freedom of the
press. Thomas Jefferson likely would have “[held] [this] [truth] to be self-evident” (Declaration
of Independence, 2015, para. 2). The American colonies well understood the importance of
distribution as part of the information infrastructure. Broadsides® of the Declaration of
Independence and other printed material were “produced in large quantities and freely distributed
in town squares, churches, and taverns” (Broadsides, n.d., Printed Broadsides section). The
public gathered in these areas of colonial life to “engage in friendly—or not so friendly—banter
concerning the latest news and gossip” in broadsides or pamphlets such as Paine’s Common
Sense (American Antiquarian Society, n.d., para. 1).

The squares, churches, and taverns functioned as distribution points for the latest news
and information in the colonies. The various print shops throughout the colonies circulated
broadsides, newspapers, and pamphlets. These distribution points functioned in concert with the
printing presses to create a vital information infrastructure in the emerging country. Jackson and
Lovell both codified the connection of publishing information to circulating it based on this
existing information infrastructure. The court did not create this connection out of thin air, they

formally recognized what had existed since before the Constitution, itself.

Public (Library) House

Taverns, squares, and churches served as loci of colonial and early state information
distribution, but this wouldn’t always be the case. While these locations still serve an important
function in news distribution even today, “waves of immigration, changes in drinking habits, and

new advances in communication and publishing obviated the role of the tavern as a central

23 The single-sided printed advertisements, notices, and government documents, not the naval ship cannon attacks.
Interestingly, the US Constitution could be a broadside and the USS Constitution could deliver one.
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location in society” (Colleluori, 2015, para. 5). The new player that emerged as the premier
repository and distributor of information: the public library.

Private libraries had long existed among the wealthy, universities, and even the Library
of Congress had been “established as a legislative library in 1800” (4 Brief History of The
Library of Congress, n.d., para. 1). Private and subscription libraries required memberships and
the payment of dues. As such, they were not public spaces. Doubtless, news circulated and
discourse occurred in these establishments, but they excluded members of the general public,
unlike the other news distribution places. However, in 1833, the town of Peterborough, New
Hampshire established a “library to be owned and funded by the people through taxation. It
would be open to all” (History and Renovation - Peterborough Town Library, n.d., para. 2)
regardless of “who you knew, how old you were, where you worked, or whether you could
afford to access it” (para. 1). Boston would follow suit in 1848 “to establish and maintain a
public library, for the use of the inhabitants of said city” (/848 Senate Bill 0045, 1848, section
1).

Though slow to start, public libraries soon received a great boost from steel magnate
Andrew Carnegie. Carnegie became a library philanthropist, who funded “the erection of 1,679
public library buildings in 1,412 communities of the United States” (Bobinski, 1968, p. 1361).
Public libraries enjoyed great popularity, and served as new centers of information distribution.
Like taverns, these were public spaces where people could come and find the news of the day.
Even today, libraries offer their public patrons access to printed newspapers and magazines, on
top of their book collections. Libraries continue to embrace information distribution by providing

access to computers and the internet.
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Libraries, through their inherent design as information repositories specifically created to
serve the general public, function as distribution points for information inextricably linked to the
publishing process. They circulate information as much—probably more—than the taverns of
old or the solitary door-to-door distributors of Lovell. As such, libraries should receive the same
protections of freedom of the press granted by Jackson, Lovell, and Martin. Jackson, Lovell, and
Martin recognize a linked information infrastructure without which the original expresser of
ideas could never get those ideas to the public. Public libraries, even more than the 18" century
taverns, squares, and churches, circulate information. Not only do they carry the news of the day,
but continuously collect and archive this news and distribute volumes of other published
information beyond the scope of other public spaces.

The federal government even recognized the importance of libraries as these distribution
points of information when it created the Federal Depository Library Program. Initially to keep
copies of congressional documents, the 1895 Printing Act expanded the information the
government published, and that “all government publications delivered to designated
depositories or other libraries shall be for public use without charge,” which qualified public
libraries for the program (FDLP Library, n.d., 1895: section). Public libraries make up 20%
(ALA | FDLP Factsheet, n.d.) of the “1,150 Federal depository libraries” participating in the
program, “ensur[ing] that the American public has access to Government information” (Federal
Depository Library Program, n.d., para. 1). The government does not recognize institutions other
than libraries to receive this kind of government information, making libraries the undisputed
information infrastructure connected to the Government Publishing Office. Furthermore, the
FDLP casts a wide network, where “with a few exceptions, all Congressional districts and

territories of the United States have at least one Federal depository library” providing a wide

53



availability to the information (Handbook of Federal Librarianship, 2014, p. 26). Case
precedents—informally—and the federal government—functionally—recognize libraries as

fundamental information infrastructures related to the free press.

Martin Borrowing Limit

As press infrastructure, governments—Ilocal, school, state, or federal—cannot interfere
with the Constitutional circulation and distribution of information from libraries to the public.
While parents may have the best of intentions to shield their children from what they deem
harmful information, the Supreme Court correctly identified that “right of the individual
householder to determine whether [they] [are] willing to receive” the information (Martin v. City
of Struthers, 1943, p. 319 U.S. 144). While libraries don’t go door-to-door, the right remains the
same, especially considering that members of the public specifically go to the library to receive
information.

Individuals retain the right to not read, and not checkout information from the library.
Parents, serving as guardians over their children, retain the right to moderate the information
those children receive as they bear responsibility for them. However, just as in Martin (1943),
laws and policies cannot “substitute[e] the judgment of the community for the judgment of the
individual” (p. 319 U.S. 144). Communities, small groups, or even individuals do not have the
right to ban information. Some individuals, including some parents, may want their children to
receive the information which others wish banned. The right to refuse information on an
individual basis protects children from what parents may find objectionable. Those parents must

act to moderate the information and not expect institutions to do so for them. Parents bear
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responsibility for the children. Libraries, while welcoming to the public, are not daycare centers
where parents can enforce their specific parental policies, expecting librarians to abide by them.

School libraries, while they do assume some responsibility for the students from the
parents, likewise have a duty to provide information. The school board policies and lobbying by
parents seek to supplant the rights of individuals and let schools assume parental duties. Martin
still applies in that the school community cannot override other parents’ right to information for
their students. For schools to allow such policies, even when voted on by the majority of the
community, would constitute a prohibition on the freedom of the press, preventing circulation of
certain information—currently underrepresented LGBTQ voices—in the same manner as the
ordinances rebuked in Lovell and Martin. At most, individual parents can request certain titles to
be restricted from their specific children, and possibly held in a separate part of libraries where
students cannot take them from the shelves.

Parents and others in the community may quickly cry out obscenity, that sexually explicit
speech is not protected by the First Amendment; however, no jury has returned a verdict of
obscenity for a book using the Miller test. Without such a determination using Miller—which
must be applied to the whole work—the books still retain First Amendment protections. The
Supreme Court may develop a more comprehensive Miller standard, perhaps one that recognizes
a national standard of obscenity, and a decision that creates a standard for schools superseding
Pico. However, until such time, the courts must recognize the status of libraries as information
infrastructure as part of the free press, which the government cannot constrain. Individuals, as
per Martin, retain the right to decide information for themselves, but not others in their

communities, even school communities.
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Pico Recall Overdue

Though the weakness in Pico only applies to schools, the success of parents and schools
in enacting policies to limit “sexually explicit” material from school curricula and libraries—
ostensibly protecting children—have emboldened such actors to move beyond schools. Knowing
full well that children can move on to public libraries to try and check out the same material
banned in their schools, the outraged and offended parents have moved to attack public libraries.
While public libraries don’t have school boards to bend to their will, public libraries are still
vulnerable to mob tactics.

Librarians at the Patmos Library in Jamestown, Michigan received a “complain[t] about
Gender Queer: a Memoir, by Maia Kobabe,” which resulted in “dozens show[ing] up at library
board meetings, demanding the institution drop the book” (Cantor, 2022, para. 6). If shelved in
an area where children could access it, the furor might be understood; however, the library knew
that the book included “depictions of sex,” so they located the work “in the adult section of the
library” (Cantor, para. 6) beyond the reach of children. But this didn’t matter to the outraged
parents.

An anonymously sent letter spurred many more complaints that the “pornographic,”
LGBTQ works would “confuse children” (Cantor, para. 9). The solution to “protect [children’s]
purity as well as keep the nuclear family intact” was to vote against funding the library (Cantor,
para. 10). The citizens of Jamestown wanted to suppress the speech and publications of LGBTQ
people so much that the people voted not to renew funding to the library in both August and
November (Stein, 2022).

While seemingly an act of democratic governance, these tactics resemble those of mobs

insistent on their way or no way. The government of Jamestown voting to close down the library
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is no different than “the House of Commons in March 1643 direct[ing] the Stationers to seize

299

‘scandalous and lying Pamphlets’” (Davis, 2009, para. 7), shutting down a press. The Supreme
Court has essentially said as much with Jackson and Lovell declarations that “liberty of
circulating is as essential to that freedom as liberty of publishing; indeed, without the circulation,
the publication would be of little value” (Lovell v. City of Griffin, 1938, p. 303 U.S. 452). Until
the Court formally declares libraries as press infrastructure, more libraries will be forced to close.
Even worse, communities may force librarians to accede to the mob’s demands through threats
of harm and unemployment. Replaced with a staff that serves the majority’s religious values over
diverse voices, libraries will become little more than institutions of propaganda, not unlike
Parliament’s Stationer’s Company.

The First Amendment enjoins Congress—and other government actors through the
Incorporation Doctrine and Supremacy Clause—from interfering with freedom of speech and the
press. This must also include dissolution or intimidation by the government. The closing of
libraries by local communities and state governments “must be exercised in a manner that
comports with the transcendent imperatives of the First Amendment” (Island Trees Sch. Dist. v.
Pico, 1982, p. 453 U.S. 853). The circulation of information is too vital to allow displeasure with
a collection from closing it down when people retain the right to refuse to read such works.

Another prong of attack, Tommy Altman, who ran for Virginia’s second Congressional
district, sought a court order to restrict Barnes & Noble from selling certain books. The Virginia
Beach Circuit Court believes that Gender Queer by Maia Kobabe and 4 Court of Mist and Fury
by Sara J. Maas “should be considered obscene for minors” (Ceron, 2022, para. 2). This attack
would have limited what commercial sellers offered in their stores. Advocates for the restriction

likened it to R-rated movies, which require parental consent before minors can gain theater
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admission. However, Barnes and Noble has issued a statement that their customers should
respect that “while they chose not to purchase many of these [reading materials] themselves, [the
breadth of reading materials] may be of interest to others” (Ceron, para. 4).

The Barnes and Noble statement echoes the sentiment in Martin, putting the right and
responsibility to refuse information on that of the individual. The community, though rightly
concerned for the welfare of children, cannot make choices for other parents, who may choose to
allow their children to purchase and read these works for their diverse voices. While it may be
possible to limit the brick-and-mortar stores by sectioning off materials from minors, most
commercial bookselling occurs online through Amazon and Barnes & Noble, which would
require an overhaul—if it’s even possible—to restrict sales to minors.

The Pico loophole of allowing restriction of speech and press “for the sake of the
children!”** must be closed. The Court has recognized an obscene for minors standard in
Ginsburg v. New York (1968), recognizing works that are not necessarily obscene to adults
should be restricted from children. However, there are no specific guidelines in either that case
or in the 11™ Circuit court of appeals case American Booksellers, et al., Plaintiffs-appellees, v.
James Webb, et al., Defendants-appellants (1990), other than add suitability for minors to the
existing Miller test.

While using Miller as the basis is appropriate, courts—and especially jurors—have
nothing concrete to adjudicate the differences in suitability for adults versus that of children. On
its face, it is clearly obvious that what is obscene to adults should not be identical to the standard
for minors. Yet, as with obscenity itself, the differences are nuanced without articulation to guide

people, likely as the Court itself had a difficult time in determining the standard for adults, would

24 Best read in the voice of Simpsons’ character Helen Lovejoy.
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find itself at a loss as to determine obscenity for minors. But if there is a sliding determination
for adults and minors, it should also be stratified for adolescents and children, much as the
motion picture industry created the rating PG-13, recognizing more mature minors (“Film
Ratings,” n.d.).

The Ginsburg v. New York recognition of obscene for minors guides in much the same
way as Miller, namely that juries individually determine the status of works, not mobs who
threaten libraries and librarians. Restricting both libraries and commercial booksellers leaves no
real avenue by which marginalized publications might reach others, effectively rendering

freedom of the press a right in name only.

Reclassification

Once again, the country faces off against itself for the freedoms of speech and the press.
Most commonly, groups who view anything to do with sexuality as corruptive have proven the
loudest voice and the most active to want to censor this kind of speech. Crimes of murder carry
the harshest punishments in the criminal justice system, yet portrayals of murder elicit no cry for
its obscene nature. Sexuality, however, is met with Victorian gasps and the shielding of
children’s eyes and ears as if the sights and sounds of these expressions spread a fearful
contagion. Early definitions of obscenity even thought of it as a corruption, yet the country
hasn’t crumbled into hedonistic carnage.?

The Supreme Court has already ruled that obscene speech is outside of the First
Amendment’s protection, yet not once have any of these challenges and bans petitioned the

courts and submitted to the Miller test for obscenity. Miller would concretely define a work as

25 Other carnage, perhaps, but that’s a different debate.
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obscene or not, likely why challenges avoid them. The Miller test would never find these works
obscene as the test requires consideration of the entire work. Instead, challenges skirt the issue,
claiming the existence of sexual explicitness alone might harm children, especially of works that
explore, educate, and normalize different sexualities. The laws and policies created by the
purityrannical majority seek to undercut the Court’s rulings. Though not directly attacking
speech and the press, they seek to limit circulation and distribution in what constitutes an
extension of prior restraint as it interferes with the public and individuals from receiving diverse
ideas that stimulate a democratic, participatory society.

Libraries, unlike taverns, town squares, and churches, continue to serve as information
distribution centers for the country. Their collections and services evolve with technology and
the needs of the communities they serve. They are and will be essential information
infrastructures disseminating information to everyone, especially the marginalized voices of
society. The Supreme Court has already recognized the symbiotic connection between publishing
and circulating information. Just as with all of those rulings protecting the speech of a minority
religion such as Jehovah’s Witnesses, the Court must recognize libraries as circulators of
information, whereby people can directly solicit information that they wish to receive.

Likewise, people may freely refuse information they do not want. Libraries do not force
information on people, either in schools or to the public at-large. Concerned parents have the
right to refuse information to their children, but that is, as the Court has ruled, an individual right
only. Parents must assume responsibility for monitoring and moderating their children’s
information, but they have no right to make choices for the parents of other children.

Libraries keep people informed of the news of the day, but more unrecognized—and

probably more valuable—has been their ability to connect people to information they wouldn’t
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otherwise ever know existed. Libraries keep this information on tap, ready for anyone to drink
deeply from far-off places and times. Such is likely the case of the country’s own First
Amendment right to freedom of religion, modeled after the Virginia law crafted by Thomas
Jefferson. Evidence suggests that Jefferson may have drawn inspiration from a biography by
Frangois Pétis de la Croixs: The History of Genghizcan?® the Great, First Emperor of the Ancient
Moguls and Tartars, which Jefferson bought several copies of, and gave some as gifts
(Weatherford, 2016).2” Europe with its religious wars between Catholics and Protestants—with
tamer conflicts to come over to the American colonies—forced those of different religions out.
For much of history, Western thinkers have marginalized Mongols as barbaric and uncivilized,
yet through their history comes a religious toleration law unknown before Chinggis Khan and
only brought back through Jefferson’s reading (Weatherford, 2016). Libraries do their best work
by allowing people to sample diverse ideas. Some ideas are unpalatable to some, but they should
never be excluded to all.

Today, the bans target the marginalized voices from LGBTQ and intersecting
communities—and the voices of any other communities that might be considered “un-
Pleasant”—and they should not have to stand up and risk purityrannical oppression from those
who disagree with their voices and information choices. Free speech and free press were
established to protect the value of underrepresented voices. The majority and powerful have
never had difficulty in publishing their speech to the public. The First Amendment and Supreme

Court rulings guarantee people the right to receive information from all voices through the press

26 More commonly known as Genghis Khan or Chinggis Khan.

27 The Mongol Law “forbade anyone ‘to disturb or molest any person on account of religion,”” and “‘that everyone
should be left at liberty to profess that which pleased him best.”” Likewise, “Jefferson’s law prescribed ‘that no man
shall . . . suffer on account of his religious opinions or belief”” and “‘that all men shall be free to profess . . . their
opinions in matters of religion.”” (Weatherford, 2016, p. xxi).
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infrastructure. The time has come to stop groups from circumventing First Amendment freedoms

by codifying all components of the information infrastructure inherent in freedom of the press.
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Chapter 5: First Amendment Rights; Some Assembly Required

The rights guaranteed by the First Amendment have had a tumultuous and litigious
history for being the rights the framers of the Constitution felt were of most importance. Though
the First Amendment easily protected from direct attacks such as what Parliament enacted, it
didn’t take long for groups to consolidate power in the same method as Parliament by restricting
information in more creative ways. Yet even when initially successful, the attacks encounter
resistance from the Frist Amendment due to the established history of the country, Congress’
own acts, and the adjudication of the courts.

From even before the Constitution, the colonies understood the press as a mechanism to
publish speech inextricably linked to circulation through the mail to information centers such as
taverns, churches, and squares. Only through this linked infrastructure could Thomas Paine’s
Common Sense and the Declaration of Independence reach and inspire the colonists to stand up
for their rights against a tyrannical England. Libraries—public, school, and academic—have
replaced taverns as the most prominent and effective information centers for the public since the
middle of the 19% century.

The Constitution requires Congress to publish its records, Congress itself expanded this
to include executive agencies and the courts, which reflects a need for the people to know the
actions of the government in order to assert their democratic responsibility to elect officials.
Later, Congress created the Government Printing Office®® to handle the titanic volume of
information the government published and made available to the public. The GPO also created

the Federal Depository Library Program, safeguarding government publications at these

28 Now the Government Publishing Office.
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specially-chosen information hubs throughout the country so the public could easily access
government information.

The Constitution also grants Congress authority over post offices and postal roads, the
pathways by which information traveled in those early days of the Republic. At that time,
Congress took the responsibility®® to vastly expand the network of roads and offices to ensure
that even the most rural areas of the country could get the same information as the most
cosmopolitan, urban cities. Congress chose to greatly subsidized the newspapers through the
mail with special rates and the newspaper exchanges making it cheaper for the public to receive
not just the local news, but national news. The courts have extended the Constitutional provision
to railroads, ships, and even electronic communications such as telegraph, radio, television, and
internet as part of the information network informing the people of the United States.

This great infrastructure has been in place for most of the country’s history, and
reaffirmed by Congress and the courts, but only as separate pieces. The time has come to
assemble them into a cohesive and definitive freedom of the press that secure the circulation of
information from point of creation to final receipt by the public. However, groups have
worked—under the guise of legitimate purposes—to limit who may speak and the kind of
information allowed to traverse the country’s information network through creative attacks and

rationales. Since finding some success, these attacks have multiplied in recent years.

Future Imperfect
The Texas state legislature contemplates a bill to ban minors from social media (Heinz,

2022). While the Texas bill came first in December of 2022 (88(R) History for HB 896, 2023),

2 One of the very rare times Congress has taken responsibility.
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Utah wrote, passed through the houses, and had the governor sign the bill into law in January of
2023 (HB0311, 2023), denying teenagers of First Amendment rights.

A parent found viewing a picture of Michelangelo’s David pornographic. Shortly after,
the school board of the Tallahassee Classical School forced the principal to resign because the
parents have a right to review and approve of school curriculum (Boboltz, 2023).

Oklahoma legislators want to put the state department of education in charge of removing
sexual content from school libraries (Mitchell, 2023). While the bill uses similar language to the
Supreme Court’s Miller v. California test, it appoints a committee®® to determine its prurient
status rather than rely on a jury trial (Bill Information for SB 397, 2023).

Florida legislators contemplate a bill to forbid any kind of sexual education—including
on menstrual cycles—before grade six (Associated Press, 2023). Girls who experience their
periods before this age will not be excepted.

Governor Ron DeSantis and the Florida legislature®' advocate suing journalists by
assuming journalists are writing falsely, reversing the burden of proof required in New York
Times v. Sullivan (Hockett, 2023). News outlets will chill*? their news coverage, fearful of
expensive lawsuits.

The Missouri state house voted to defund all libraries in the state (Tager, 2023), despite
the Missouri Constitution requiring “the general assembly shall grant aid to such public library”
(Missouri Constitution, n.d., section 10). A county in Texas, uninhibited by the state constitution,
seeks to do the same. However, the county threatens to do so as an act of spite after a federal

judge ordered removed books to be restored to library shelves (Padilla, 2023).

30 The bill specifies that a library media specialist be included. It does not specify how many members are to be on
the committee, how they are appointed, their qualifications, or the procedure they will use for determinations.

31 Quelle surprise.

32 The legal chilling effect of suppressing speech, not the wind chill from a bomb cyclone.
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The future is not all new laws, however, as a Texas judge invoked the 150-year-old
Comstock Act to deny mail delivery of abortion medications mifepristone and misoprostol, and
possibly any kind of medical equipment that could be used in an abortion procedure (Klibanoft,
2023).

These are just a sample of attacks launched since 2022 as cataloging all of them would
take volumes with many more to come as every success motivates copycat legislation and sparks
creativity to incrementally deny more First Amendment rights. The legislations don’t even need
to pass as the fear they invoke creates a chilling effect on people, making them afraid to speak up
and challenge purityrannical laws.

School board meetings, once mundane affairs about selecting school lunch menus have
become hotbeds of discussion regarding banning books and revile librarians as “pedophiles” and
“being an arm of Satan” (Fleishman, 2023, para. 4). Passed legislation, even if overturned by the
Supreme Court, will censor communities for years as appeals work through the system. Even if
proposed laws are defeated in their legislatures, the local climate will devastate librarians and
educators.

State and local legislators gain media attention by putting forward these bills while
groups such as Mama Bears Rising, the Proud Boys, and Moms for Liberty fan the furor
(Fleishman, 2023). The attacks are nearly identical to that of the vice societies of the 19"
century, and part of a great, deceptive strategy not to protect children or advocate parents’ rights,

but to strip away First Amendment rights.
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The Art of Information War
“All warfare is deception” states the great general (Sun, 1908, 18). Sun Tzu’s ancient

treatise on war is perhaps the first to recognize the importance of manipulating information when

99 ¢¢ 99 ¢¢

it comes to conflict: “Seem unable [to attack],” “seem inactive,” “make the enemy believe” (19),
“pretend to be weak” (22), “appear where you are not expected” (24), and do “not divulg[e]
beforehand . . . these military devices” (25). So vital is information that Sun Tzu’s maxims apply
to the information itself.

Prior restraint on the press exercised deliberate control over people through the
information they receive. Only in the 18" century did people have the novel concept of
transparency of government because of an elected, representative government. The war that won
them the opportunity for such a system was first won by the spread of information to the people.

These attacks on information always rely on a premise to make them seem palatable to
the public. The Printing Ordinance of 1634 sought to stop the “great defamation of Religion and
Government” (Davis, 2009, para. 8). Later, the Stamp Act, purported to defray the expenses of
war in the colonies but transparently attacked the newspapers and the spread of information (7%e
Stamp Act, 1765). However, the people recognized these for the attacks they truly were; the
states pushed for freedom of the press both individually and in the federal government. The
attacks did not cease, though, instead becoming more sophisticated, claiming to protect children
from corrupting sexual information, prevent government overreach, ensure parental rights, stop

defamation, limit unfair competition, and ensure information is fair and unbiased. Cloaking these

attacks in such noble purposes, while denying information and concentrating their own power,

67



makes them purityrannical®?

attacks, all designed to kill freedom of the press with a thousand
cuts.

Remarkably, though many of these cutting attacks have landed, the courts have come
back clarifying and redefining this fundamental First Amendment right, while laws and agencies
of the government have reinforced it. Yet efforts are scattered and diffused, each incident treated
in isolation without pulling back to see the full scope of the systemic attacks and how freedom of
the press is best realized not as institutional journalism, a separate speaker, but as the legal,
governmental, and sociological mechanisms that convey information to and from the people

(Garry, 1989). It is this last that completes the freedom of the press as a concept: “to petition the

Government for a redress of grievances” (The Bill of Rights, 2015, First Amendment).

The Fifth Freedom

Seldom discussed, the right to petition completes the feedback loop. Freedom of the press
is best conceived as information flowing by speakers to the people, where the petition carries
information from the people to government. Yet many of the attacks on the freedom of the press
affect the right to petition. People unaware of their rights cannot petition the government for
redress. Prior restraint and post restraint of government information, denying pathways such as
post roads or internet connectivity, and banning works from distribution points attack freedom of
speech, freedom of the press, and the freedom to petition. These rights connect to one another in
a fundamental way that the early statesmen understood. Parliament and the Crown sought to

prevent speech, prevent the operation of the presses, sought to control the postal routes used to

33 By now the addition of this word to dictionaries should be secure. It’s not like I’m asking for a figurative
definition to be added to literally.
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deliver information, and turned blind eyes and deaf ears to colonial petitions, to the point they
criminalized these actions as sedition and treason.

Today, we see many of the same marks of oppressive and tyrannical governments,
employing deception to frame their arguments as protection while stripping people of their
rights, of stripping away the freedom of the press that would allow people to know and be
informed. The information needed for them to not just petition the government, but to speak on
their own behalf. Such voices are necessary to disrupt the echo chambers that endlessly repeat

the same information, the same voices that have filled the information space.

Echo & Narcissus

In the Greek myth, the nymph Echo has been cursed to only repeat the end of what others
say. She falls in love with and follows Narcissus around. Every time he speaks, she repeats it
back to him, and he falls in love with his own voice, and not Echo. Later, he falls in love the
most beautiful man he’s ever seen: his reflection. Infatuated, he cannot tear himself away,
delighting in his reflected image and voice until he wastes away (Ovid, n.d.). The story serves as
an excellent encapsulation of news siloing.

News siloing—sometimes referred to, appropriately, as an echo chamber—occurs when
“people only watch news that confirms their preexisting worldview,” essentially walling
themselves off from all other sources of information (McCarthy, 2022, para. 5). The constant
reinforcement of the same voices and reflection of beliefs parallels Narcissus.** Within the silo,
people have little ability to detect misinformation or disinformation. The spread of

misinformation and disinformation is perhaps the largest crisis facing the country. Legal,

34 The environment of these silos may promote a form of narcissism, which might explain why they become so
resistant to other sources of information, but that’s a paper for another time.
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information, and policy experts all struggle with solutions. The difficulty stems from the First
Amendment itself, where Frederick Schauer (2010) correctly assesses that the right of free
speech “has essentially nothing to say” regarding the factualness of such speech, and has
“exacerbate[ed] a culture of public falsity” (p. 912).

Since the Printing Ordinance and other Parliamentary laws demonstrated that government
cannot be trusted to regulate the factualness of speech, it required a more open approach, what
justice Holmes described as “free trade in ideas—that the best test of truth is the power of the
thought to get itself accepted in the competition of the market” (4brams v. United States, 1919,
p- 250 U.S. 630). Given the popularity of mis- and disinformation, this particularly hypothesis
doesn’t seem likely,*’ yet the Constitutional framers could envision no alternative to combat
government censorship of speech, which selected not for truth or falsity, but for whatever
benefited it the most.

For eliminating false information, an Internet search turns up dozens of articles, nearly all
of which recycle the same advice requiring the general public to fact-check and determine trusted
information sources. No government or institutional solutions exist. Schauer (2010) does offer
that librarians “us[e] their book selection discretion to reinforce the truth and try to rebut widely
believed falsehoods” and “that public school teachers and university professors from doing the
same in the classroom” (p. 918). Librarians, teachers, and professors are information experts,
skilled and trained in research and aware of information sources outside of the silos with which
they might bring awareness of a wider and deeper information world to people. And yet these

experts who may defend against misinformation find themselves attacked for just such behavior.

35 Perhaps, more accurately, mis- and disinformation has created its own entire marketplace.
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The freedom of speech takes no stance regarding false information; therefore, it also
cannot defend against the damage such information causes. It’s also not a coincidence that the
previously described purityrannical attacks, whether exercising prior or post restraint on
government information, preventing the transmission of information to rural people via the
internet, or limiting what libraries can make available to their communities, all restrict the
information into a specific information silo.

Freedom of expression®® tends to dominate the First Amendment conversation. However,
the freedom of the press infrastructure secures mechanisms by which people can better discern
the truthfulness of information. Information professionals at information distribution points can
freely select and recommend quality sources to the information-seeking public. Internet access to
all members of the public guarantees the transmission of information through a variety of sources
to break through the silos. Requiring the government to follow their Constitutional mandate to
report their records without prior or post restraint allows the public to act as a check on
government corruption and properly elect representatives.

The institutional journalism interpretation of the free press characterizes it as another
kind of speaker exercising free speech. However, the history, Constitution, acts of Congress, and
court cases all reveal a freedom of the press comprised of publication, transmission, and
distribution infrastructure that guarantees the public’s right to receive information and exhibits

potential to resolve information crises.

36 Including religious expression
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