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How is a good political order constituted? This kves a critical and constructive
exploration of the problem of political constitutioRecent contributions to the study of
this subject have often failed to adequately reamgits political nature, and have thus
fallen short of being able to inform the challengésctual constitutional development.
This thesis argues for a broader conception oftdatisn that overcomes the limitations
imposed by the legalist, formal-institutional, msibphic, and cultural-essentialist
perspectives, and one that accounts for the pallitiess of the matter more satisfactorily.
Correctly understood, constitution of a well-ordksociety is a practical, situated, and
continuous predicament.

From this broad view of political constitution tessertation moves on to elaborate
a more specific instance of it, the idea of pragenaepublicanism. Pragmatic

republicanism is a comprehensive idea of politoahstitution, comprising four main



elements: a realistic vision of a good polity, & & thin-normative procedural
orientations of constitution, a set of basic engairiconditions of constitution, and the
concept of constitutional crafting that is tantamioto the activity of constituting in the
midst of the preceding three elements. Once theseepts are outlined, the idea of
pragmatic republicanism is applied, by way of ilfation, to the case of Kyrgyzstan — an
instructive case of a seemingly hopeless consiitatimalaise.

This work builds upon a very eclectic range ofratere as it makes the case for an
interdisciplinary and ‘problem-driven’ understangliof political constitution. Contra
some of the conventional criteria of good soci&sce, this work defends the view that a
proper understanding of constitution must accepiceptual complexity, deficit of
parsimony, analytic uncertainty, and theoreticabmpleteness as unavoidable and even

necessary.
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So, even if a theorist could provide a theory whgpecified the exhaustive
conditions for the interpretation and applicatiohtbe general terms of constitutionalism
in every case, as modern theorists from HobbesatglfRhave sought to do, this would

not enable us to understand constitutionalism.

— James Tully_(A Strange Multiplicjt$995, 106)
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INTRODUCTION

I

There are some countries in the world among whiwh Wnited States, Great
Britain, and Norway courlt.These are the countries generally considered tgdoel
polities, or well-ordered constitutional orders.eVhall certainly have many problems in
the ordering of their political life, but on therdgr scale, they are the kinds of polities
that are desired by peoples who do not enjoy sanbtitutional orders. Each of the better
polities in today’'s world, including these threeuntries, have arrived at their current
condition through long, arduous, and not nearlyedin processes of constitutional
development. No single country’s path to its curr@ndition is exactly the same — nay,
not even merely similar. But however they may haweved at it, they all now share
some general properties that make them attractivether, less-well ordered societies.
They are stable, they have working laws, their gowveents are checked by laws,
institutional design, and the citizens themselubgir social and economic welfare
attainment is high as a rule, affording a relagivalore comfortable life to its citizens; the
citizenry of any of these countries — exercisingdor and secure liberties — is able to
make sure that over time their political regimes armaintained on the right course,
through elections, referenda, regular civic actiyind occasional mass expressions of
protest. The citizens see all of these activitiedath their duties and entitlements, and

generally, there is no danger to their safety eediom for engaging in these activities.

1 To this roughly the same set of countries, inaasicontexts and for somewhat differing purposes,
concepts such as ‘developed countries’, ‘advancédsitrial democracies’, ‘the First World’, or ‘zanef
peace’ — as in Max Singer and Aaron Wildavsky ()996re often applied.
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There are many more countries of another sort ardbhe world today among
which Afghanistan, Egypt, and Kyrgyzstan would doaa example$.These countries
are clearly known as not well-ordered currentlyey'fare countries whose citizens view
the former sort of countries with admiration, omvgnor simply with a desire that their
own countries were more like them. There is mudatgr diversity among this sort of
countries in regards to the degree, quality, ampe®f their problems in constitutional
order. Some of them are somewhat closer to beirljongered and some are very far
from it. Some of these societies are experienamgrethnic or religious conflicts, some
are undergoing severe cycles of hunger, some as¥populated on a depleting
agricultural basis, some are raw materials progider the well-ordered economies,
some are significantly threatened by the epidempiead of AIDS, and most of them are
states and societies with severe levels of cowupti

Many among this sort of countries may safely bel ¢aibe in pursuit of better
constitution, some for a long time, others sina@endly. Almost all of them have adopted
seemingly good laws, almost all of them have gawemmtal institutions whose only
justification in principle is to provide governan@me of them have seen mass-based
civic activities demanding better government desgiear and evident danger to their
safety, and some have long-standing citizen dissideoups, in exile or in prisons,
protesting governmental oppression and dominafdespite all these and many other
apparent signs of wanting better political orderpsiof these countries are not

succeeding. Their citizens are more like subjeatd, enjoying stable and guaranteed

2 This type of countries, as distinct from the forrkiad, is referred to — variously — as ‘developing
countries’, ‘less developed countries’, Singer ®itlavsky’s ‘zones of turmoil’, or ‘the Third Worldin
the anachronistic terminology of the latter concépe Second World’ would also count among thisihp
constituted kind of countries.



liberty to pursue legitimate courses of life, navimg the rights to oppose or criticize
their governments; individuals and groups withiesth societies do not feel safe vis-a-vis
the rest of the citizenry and the government; nmes of need, these societies do not have
provisions for emergency help, either as individaaizens or as groups within the
society; they do not have satisfactory accessgbitsito education and healthcare.

The sort of countries that includes Afghanistany@gand Kyrgyzstan need and
want to achieve good constitutional order. Butrdmany of them, even when they tried,
and even when they applied concerted efforts, troel gpolitical order has proven to be
too much to ask. These societies generally knovkitids of life they would like to have;

they do not know how to achieve such life.

I

Today, constitutionally speaking, the questionwaiat a good political order is’ is
not nearly as pressing as that of ‘how to achiewe’;dthe latter is more practically
urgent, less clearly understood, and has provére tmore challenging in the experience
of the greater part of the world. So this dissetats primarily an engagement of this
latter question.

All peoples around the world want to live in gooalifles — and the good polities
they want are not imagined in some utopian termus,i the terms and properties of
actually existing or historically known politiesn learly twenty-first century, it is
plausible to say that there exists a more or lesgetsally accepted idea of a good polity

- a certain median idea of r@public derived from the common features of actually

3 Literature that has dealt with ‘What is a gooditmi| order’ is vast, spanning a history from east
Plato’'sRepublicto Rawls’A Theory of JusticeFor a very succinct primer on some more recerigtias of
work on this question, see Stephen Elkin, “Constitalism: Old and New” (1993a).
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existing good republics. Those existing republiceoncentrated on the northwestern
quarter of the conventional world map — arrivethair political condition through highly
complex, generally very long and uneven histongaths, and no such republic can claim
to have resolved all problems and achieved pedecht least on this evidence, it can be
reminded that no actual political order is evemgaio be fully accomplished but always
remain a work in progress.

If all peoples want to live in good polities, aiidhey generally know a realistic
model of a good polity, the question that remasmdHiow is that desirable political order
to be realized in societies that do not have itWwH® the objective of a good political
order — or good polity — to be pursued? Or, whicthe same thing, how is a good polity
to beconstitute@ The question of realization of a good politiceder is the question of
constitution. Questions just asked are obvioustynawv, possibly as old as the very idea
of a good polity. But by the preponderance of ena#ein constitutional achievement in
the contemporary world, it is clear that a satigfacanswer to this ultimate question has
not been found. There are several distinguishatpeoaches to answering the question,
but they all reveal shortcomings in helping act@hstitutional endeavors in places not
yet constitutional. Consider a few of such appreadh the form of a stylized story.

One approach to answering the question of ‘howottstitute a good polity’ — the
‘legalist’ approach, as it is referred below — sH#we question as a problem of law
foremost, and went on to suggest that a good gallidrder is constituted by establishing
a proper system of rule of law, including the drajtand adopting of a sound set of
constitutional laws, and establishing a constindiocourt with power to guard that

constitutional law through interpretation and rewvie



A second sort of an answer came from those whatlsawguestion as one of correct
arrangement of offices and powers: they suggested & good political order is
constituted by adopting a good institutional-adstir@itive structure with separation of
powers, sound electoral system, and preferably ruradeparliamentary form of
government. To these we refer here as ‘formaltutsdnalists’.

There was a third approach, ‘philosophic’, where tjuestion was interpreted as
essentially about the right understanding, and doation, of political and moral
principles upon which a good political order iskie built. So their answers came as
various prescriptions of liberty, equality, egaid@aism, justice, rationality, and much
else — the different definitions and interpretasiarf these and their various combinations
and discontents.

From a fourth, ‘culturalist’, corner came answdit s1ore perplexing: the problem
of constituting a good political order was onedgaffining a nascent culturas a good
political order — and in cases where many suchuestexisted, the problem became one
of putting all of them togetheaind intact and defining a good political order in their
midst.

Many societies around the world tried to follow gsbeadvices — beginning
especially around the immediate aftermath of WWAdl @ontinuing to the present — in
various combinations, with varying thoroughnesst bssentially following all four
advices. They adopted constitutions that proclainfiestdom and equality of the
sovereign constituent peoples, and outlined varigess of protected rights and
entitlements as well as underscored the preservatiadhe people’s cultural heritage,

provided for all the main formal institutions of \v@nment separated from each other



with distinct sets of authorities and responsiledif some under a presidential form of
government, some under parliamentary, and manyomes mixture of these. The
resulting regimes most often did not differ muabnfirwhat preceded such overhauls. It is
all too easy to point to examples of countries Whexhibit outwardly all of the above
ingredients and yet are clearly known to be poditipal forms.

Upon reflecting on this dismal record, a decisivebem is revealed: the several
approaches to the question of ‘how a good politgosstituted’ seem to have been
answers to the question of ‘what a good polity 8. the former question is still in need
of a satisfactory answer. This dissertation istéengpt to face this challenging task: How
is a good political order — a republic — to cx@nstitute@ The question is very big and
difficult. What is proposed here may rightly beledl aprefaceto a more complete
answer, an effortoward such an answer, rather than a complete work. \IYlnaipes to
accomplish is to set out the main outlines of aerahtive approach to facing the
challenge, to propose the principal directions emacerns of this alternative view of the
problem of constitution. Elaboration of the detads each of these elements, and a
restatement of the overall argument in view of sdekailed elements, will be left for
subsequent work.

In asking “How is a good political order to be cbhinged?” the two chief terms of
the question must be clarified: ‘good political erdand ‘constitution’. To the first, it has
been proposed in the lines above that there etadesy an idea of what a good political
order is, and that it is a median idea, or modela cepublic based on key common
properties of actually existing better politicatlers of current political civilization. The

good political order today is a republic: the kofdorder where the people are recognized



as the ultimate sovereign, the government is inititerest of all of the constituent
people, is run by the people’s representatives,isedercised according to non-arbitrary
laws and institutiong. This proposal may be immediately objected to defiensible on
various grounds; there is certainly no shortageudply of serious problems that the
actually existing better republics have. But thgitimacy of this proposal rests on a
careful answer to the question, “What is a gooditipal order, constitutionally
speakin@” which underscores the empirical, practical, emdn somewhat urgent nature
of the question. Variously, a republican regimedefined as a regime of limited
government, of rule of law, of popular sovereigraf public interest, or even of public
virtue, and each of these has its staunch crititany actually existing and generally
recognized successful republic, all of these varidefining criteria are present in some
varying degrees. It is not of material importaramstitutionally speakingo engage i
priori debates of which definition is a better one, howo#ly the various criteria must
combine, what exact proportion of each criteriovest to have, and so on. These kinds
of concerns must be settled not prior to the aatoaktitution, through intellectual and
academic debates, but in the process of constitutiuch is itself guided by the already
mentioned empirically based median model of a repub

The concept of ‘constitution’, the second key teimmour main question, thus
becomes decisive here. The same assumption of $glmnaiversal agreement and clarity
claimed for the main contents of ‘good politicatler cannot be granted in the same way
to ‘constitution’. Hence the main question of thegent inquiry must be accompanied

with this corollary questiorf;What sort of a problem is constitutiohAnswering these

* The content of this model of good polity — repabliis elaborated later in several places.
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two questions — or rather, again, working towardaaswer to these questions — is what
this dissertation undertakes to do.

Constitution of a good polity is a practical, pragio task. Essentially, it is
concerned with constituting a well-orderngéople If so, then constitution is always and
necessarily a situated task,media resTo speak of the task of constituting a good polit
in the early twenty-first century, therefore, is siduate the task within the obtaining
political historical context — wherein that genbradgreed and aspired idea of a good
polity is said to be found — and to see that thestitutional question is the question of
achieving such good polities in societies and @agkere that is desired. Defining what
a good polity is, in the abstract and in spite>a$tng good orders, is not a constitutional
question but rather philosophic. $mwto constitute a good polity is the real question.

From the nature of the question, or task, of ctutsdn, derives the answer to the
‘how’ question as well, as that is done in thissdigation. Understanding constitution as a
pragmatic, practicgbredicamentof approximating the known models of good polity i
places where such polity is wanted, the challesge propose some practical ways and
conditions of such ‘approximating’. To do so, it necessary first to understand the
political-nessof constitution, or put another way, to understantitical constitution. In
juxtaposition to legal, formal-institutional, phdophic, essential-cultural, as well as some
existing problematic versions of even politicalnceptions of constitution, it is argued
that a properly conceived political constitutiorshia be a broad concept for a situated,
practical, empirical idea of constitution.

Political constitution is constitution of a peopiet of a set of institutions or laws

or ideas. All of the latter are essential attrilsutdé a well-constituted people, its shape,



framework, instruments, criteria, and so on, bet ot of themselves the constitution. It
is only [misleadingly] possible to think of systeno$ laws and institutions as the
constitution once a constitutional people is agogem place. Such a mistake is hard to
make regarding a society that claims to have theesastitutions — and has theda jure
— but is obviously a poorly constituted ote facto Some have called such cases ‘sham
constitutions’, but it seems more appropriate tmgnize that there is no constitution at
all in such cases. Any set of laws, institutiorgals and values may be easily written
down for a society, designed elaborately, well emosom ‘available’ alternatives, but a
well-ordered polity will not have beeronstitutedby these activities. This is a way of
saying that constitution of a well-ordered polya task opolitical constitution
Understanding political constitution properly Isi$ very important, but it is also
a very broad concept difficult to grasp clearly. &more concrete, specific instance of it,
this dissertation proposes the idegodgmatic republicanismPragmatic republicanism
can be said to be an idea of constitutional crgft@auided by a sketch of a good polity —
vision of a realistic republic — pragmatic repubh¢ésm posits constitutional crafting to be
a creative process of ever approximating that midiased on given basic empirical
conditions and following a set of thinly-normatigeocedural principles. Thus, four large
elements of pragmatic republicanism are involvéa: yision, the basic conditions, the
procedural principles, and constitutional craftingelf. Crafting is, effectively, the
activity of constitutingper se It is a particular kind of public engagement tidist from
designing, engineering, choosing, and other epttiett have now and then been used in
constitutional talk. Crafting is always and nece$gaituated within an empirical world,

so awareness of that situated-ness is gained wtiath to the basic conditions of



crafting: those of capabilities, context, and comitly. Crafting of a good polity, as well,
is not an ethically neutral creative process wlibeend justifies the means’; the process
of crafting is itself part of what a good polity, isnd as such, it is guided by a set of
procedural norms that are constitutive of the gpoltity; those procedural norms, also
referred to as thin-normative principles, are tho$epriority of overlapping common
goods, the principle of political vigilance, andcalture of political moderation. Thus,
constitution of a good political order is this loagd gradual process of negotiation of the
four elements of pragmatic republicanism: vision @f republic, basic empirical
conditions, procedural norms, and constitutionafterg.

As noted above, all peoples want to live in goolitigs, or to constitute themselves
into good polities, and their general ideas of adypolity derive from the examples of
good — or better — polities that exist in otherntpaf the world. The challenge is how the
peoples not yet constituted as good polities becones. Pragmatic republicanism, as an
instance of the idea of political constitution,psoposed to help in understanding and
dealing with this challenge — which is here caltbd constitutional predicament. One
society that qualifies as an example of the agpibut not yet succeeding cases is that of
Kyrgyzstan - a case that is only as unique as any randonetyoisi from the rest and a
rather usual problematic constitutional case otiewSo this case is picked up for an
illustration of the constitutional predicament amfdwhat pragmatic republicanism may

propose for its overcoming. A brief preliminary @sg is relevant here.

® Kyrgyzstan is the author’s home country.
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Upon gaining its independence from the Soviet Union1991, the country
embarked upon the projéodf constituting a good polity, the Kyrgyz RepublBince
then, in an environment of what some have calledreh “institutional instability”, the
country changed its Constitution seven times, tontmnly the major ones involving
referenda (Huskey and Iskakova 2011). Within thepunced constitutional instability,
and often with the advice of international frieratsd donors, Kyrgyzstan embarked on
some major processes of privatization, land ref@dministrative reforms, numerous tax
and electoral system reforms. These still un-teat@icd processes withessed two
occasions of ‘color revolutions’one in 2005 and the second in 2010, each enditng w
the fleeing of a corrupt and authoritarian presidand ushering in even more political
instability: the second revolution soon led to twaintry’s most tragic large-scale inter-
ethnic violence yet, claiming many hundreds ofdiaad thousands of real property.

In part because of this lively political processdan part despite it, Kyrgyzstan has
at various times been dubbed an ‘island of demgtray its Western partners,
surrounded as it is by three notable authoritaregimes (China, Kazakhstan, and
Uzbekistan) and one poor and mal-functioning autfwaan regime arising in the wake of
a civil war (Tajikistanf This erratic ‘island of democracy’ claims a rostérover a
hundred political parties, an opposition that was vocal despite occasional waves of
imprisonment and even Kkillings, and thousands ofONG- result of an ‘incubation’

project of some USAID programs to engender a modarih society. However, this

® Constitution is referred to as a “project” in faMling Soltan (2010 and 2011). It is a project i@ $ense of
a collective and practical engagement in creatomgething that was not there before.

" Application of the term ‘revolution’ has generabigen doubted, often enclosed in quote marks. Wle
doubt is admitted, for convenience (since referéadbese events is frequent), quote marks arergiiye
dropped hereafter.

8 In the language of Polity IV for 2011, Kyrgyzstam “Democracy” — is surrounded by three
“Autocracies” and one “Closed Anocracy”. See “GlbBaport 2011", p. 11, at:
http://www.systemicpeace.org/GlobalReport2011.pdf
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democratic arsenal has been generally ‘feckless’barrow a term from Thomas
Carothers (2002): the quality of governance, regmtion, and stability have all been
meager in a climate of endemic corruption, cliaate] and socio-economic stagnation.
As this work is being writte, politics in Kyrgyzstan has been as alive as ever,
witnessing the recent fall of yet another Cabin#te-first such fall under the new, more
parliamentary version of Constitution, where thespmlent has managed to regain a
dominant status — the struggles of a new Cabinéhade imminent challenges, and the
race among numerous parties for local assemblyi@hscjust ended with mixed results.
As a severe economic downturn unfolds, and as tumtcy’s foreign relations have
developed in risky directions, with predation orsinesses and investors on the rise, and
as economic hardship adds on to the ethnic- andmdgased antagonisms that are high,
Kyrgyzstan may be habitually entering another zoh&rbulence — or maybe not. It is

‘dejavu all over again'.

11l

In some important senses, it may be said that Kagigyr's mostly unsuccessful
constitutional story has given rise to this diss#oh. In trying to see through the thicket
of Kyrgyzstan’s maladies, such a considerationywnilly enters a conversation with
constitutional political theory. Thus, having thase of Kyrgyzstan and similarly
struggling and fledgling regimes (e.g. Afghanistkag, now Egypt, Libya, Tunisia) in
the background adds some perspective and urgenegabhas been said so far about the

problem of constitution and specifically aboutptditical-ness.

° The period concerned is December of 2012.
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To say that constitution is of necessity a polltizadertaking is not to say anything
controversial, it would seem. If this definition reeheeded, however, one would expect
to see a different kind of constitutional theorgrihwhat is the commonplace today; one
would expect constitutional scholarship to speathwreater urgency, more breadth and
correspondence to the actual constitutional endeaa@mund the world, both developed
and developing. So, it is of no small interest thath a seemingly obvious property of
constitution — its political-ness — has not adeelyatinformed contemporary
constitutional studies. In this light, it is worfitontally asking the question: In what way
is constitution golitical endeavor?

This work is an attempt to grasp this essentiaperty of constitution. It maintains
that, with some not wholly articulate exceptionsstproperty of constitution has not
been understood as it should. Even in many wor&s lthve appeared in recent times
bearing ‘political constitution’ or some variatidimereof in their titles, the understanding
of politics or the political has been unsatisfagt@nd misleading in the pursuit of
understanding constitution. It further maintainsattra variety of constitutionalism
literature has rather clearly — if only non-exglici— ‘elided’ the political-ness of
constitution, much like Meili Steele has argued wbile elision of history by many
contemporary political theorists (Steele 2005). r€his, this work proposes, a way of
thinking about constitution in a properly politicakanner.

To begin with, the full political content of corstion has a hope of coming out
only if it is seen asonstitution of a peopleConstitution is not, as more commonly goes,
all about “the arrangement of offices”, the way sAotle misleadingly throws out for a

cursory readerRolitics, Bk IV, Ch 3); even his elaboration that it is dfgpted] for the
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distribution of offices, and for the determinatiohsovereignty in the constitution and for
the end which the particular association aims @izieg” does not fully do justice to the
actual work ofPolitics (Bk IV, Ch 1). It is certainly not about pickingh@ choosing
among a known variety of constitutional forms, ashsa cursory reading of most of
Politics may also suggest. Rather, it is the constituting wiable political public that is
the question — and for that pursuit, the variousiragements of offices and various
systems of governing institutions are but the ursints, albeit of prime importance. The
arrangements of offices, distribution of authosti@nd duties among them, the
elaboration of complex legal systems, and evenessof political party and
representation schemes — all of these are but aratpnal superstructure crafted by a
public, and require a public constitutional cultareoutlook that can enable and sustain
these operating systems. Thus, thinking of cortgiitutas something to be “adopted” is a
misleadingly incomplete idea. This much can beastéd from a more careful reading
of, or perhaps listening tdristotle — highly preferably by taking up higolitics and
Ethics together:® Helpfully, there is a tradition of genuinely pal constitutional
thought that might be called Aristotelian, or pgrhianore preferably, republican: one that
includes, among others, Machiavelli, Montesquiend @ocqueville. There is also some
contemporary scholarship that continues that i@d# or rather, has sought to revive it.
Some of the elements of a proper viewing of thiditipal-ness include keen
attention to the contextual and historical situateds of any particular constitutional
project, the fact of any such undertaking happenmgnedia res and therefore the

terminal indeterminacy of such an undertaking —ithgossibility of predicting with any

19 Not to mislead here: this is not a work on Arikgist constitutional thought, but a work inspired$pme
major elements in Aristotelian thought — includimgny others who share this broadly Aristotelian
approach.
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precision what will work, how a polity must be ordéd, or what should be avoided.
Given these considerations, the theorists in thdition have preferred to leave much of
the constitutional detail to be determined by thbject publics — for they are the main
authors of constitution. A theorist can at bestabeaccomplice in the contrivance of a
good political order: she can never hope to bautthor, unless the constitution is ‘in
speech only’. These considerations provide a seh#ieat political-ness of constitution

that is too often elided today.

Given these complications, this work proposes tewviconstitution as a
predicament? It is not a puzzle, a dilemma or tri-lemma, oeagarch question. It is not
the kind of an intellectual question that moderrsifiee political science is generally
trained to address.‘Predicament’ is comparable to Karol Soltan’s n§émpediments’
that constitutionally minded citizens often facedathat are distinct from ‘causal
determinants’, viewed as something static, by thlwase approach matters as ‘spectators’
(Soltan 2011: 117), only predicament is broaden tingpediments. Constitution, thus, is
a practical predicament: a society, for better arse, lives on with its constitutional
process ever lingering, and its constitutional sgscis a matter more of political
judgment, art and intelligence than of intellectaality (i.e. phronesisand nous as
opposed tonoesis). The predicament cannot be neatly reduced intscrelie

(parsimonious) variables and equations, becausdewdragets ‘reduced away’' never

" The employment of the term ‘predicament’ heranipartial thanks to Dorf and Sabel (1998: 270ffow
write, very relevantly, of the American “constitutial predicament”, and to Ajami (1992), whose book
discusses ‘the Arab predicament’, which may alsecelgarded essentially as the A@nstitutional
predicament.

12Wolin's (1969) and Oakeshott’s (1969) critiquestw characteristic modern political science apply
here.
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quite stays away, always affecting the constitwtiarhances of a given society in some
decisive way.

This is not to suggest, obviously, that politideéary of constitution is impossibf2.

It is only to suggest that such work must takebgarings from the predicament at hand,
it should not, as it were, come condescendingigr the predicament trying to author its
meaning. As James Tully has reminded, there is wngli and functioning
constitutionalism that is out there in the world which he calls post-imperial
contemporary constitutionalism — in spite of alé tmisleading distortions about it by
imperial modern constitutional political theory9@b).

What such a political theory of constitution —paflitical constitution — may look
like is suggested in the second half of this wdmkieed, it is only suggested or proposed,
for elaborating a more complete theory appearsetalproject for some better (and
longer) time; in a strong sense, “theoretical catgiess” is in fact argued to be not
desirable or even possible (see top of ChaptéNat is suggested comes under the title
of ‘pragmatic republicanism’. Pragmatic republiGni proposes a generic and thin
sketch of a good polity, based on the prevailingitemporary understandings and
practices of good governance, and then proposesrisider a set of six aspects that
attend and make up a constitutional undertakingeetrof them stand for normative

orientations of an intended polity and three —iferbasic empirical conditions. These

13 A recent issue dEuropean Journal Political Theor{@/4, 2010) was devoted to the emergence of a
‘realist political theory’ — the sort that might béle to meet the constitutional predicament befkin
(e.g. 2010: 223-224) is more disconcerting on dcisount, arguing that constitutional theory “outghbe”
equivalent to political science as a whole, righihderstood, and even more than just politicalnese
Ultimately, the present work can be considerechatance of ‘empirical political theory’ or of Elkistyle
constitutional study.
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aspects are proposed as a workable way for pdlitiemry to engage in constitutional
thinking without reducing constitution to its inacate if simpler images.

With these rather widely encompassing constituti@spects articulated, political
theory can go on to consider the many ways in wihehconstitutive political process
might proceed. Pragmatic republicanism describesspiocess as crafting — a practical,
ongoing, creative engagement of the constituentipui its search for constitutional
betterment and preservation. Some discussion iste@vto what crafting isot, by
reference to examples in literature, and then abmurof different crafting strategies are
considered in the example of Norway — a well-knayaod constitutional order chosen
advisedly.

In sum, then, this work proposes to make sevenaribmtions to political theory of
constitution. First, it highlights — more complgtehan has been done previously — the
major strands of scholarship that have evaded,ebded’, the political aspect of
constitution. In place of only one foil that patéil constitutionalists have often tackled —
legal constitutionalism — this work identifies tarenore: institutional, cultural, and
philosophic, thereby setting up a broader critggzce. Second, this work argues that the
perspective of some contemporary scholarship sfiired as political constitutionalist,
while a welcome turn, has remained overly narrowtsnconception of the political in
constitution. A more comprehensive, fuller undardtag of theconstitutional politicalis
elaborated. Third, the dissertation proposes ong wawhich political constitution
properly understood could be expressed (and peabtie what is here referred to as

pragmatic republican constitution.
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These contributions to political theory of condita are not of prime concern in
this work, however. There are some more importardte ultimate audiences that the
work would ideally be addressed to. In a word, ¢ha® the constituents of good polities,
the constitutional craftsmen and craftswomen. Hd#re,implication is not necessarily
about the nebulous constitutional populus assumederu the idea of ‘popular
constitutionalism’ (Kramer 2004), but more accugté is about the plural, changing,
and contextually differentiated sets of relevaribesc Obviously, all of the people cannot
possibly be actually equal participants in thewatstiof constituting; there will always be
leaders and followers, elites and critical mas#esjnnovative and reformist few and the
more conservative and conformist many. What is g here is not to reify this
dividing line between the elites and the masse#,\asre, but to recognize the fact — and
to capitalize on the possibility — that any suchision is tentative, able to move in either
direction. In a good political order, such divissonwvill not be emphasized, their
memberships open and shifting, and the dividing rgapow.

This being recognized, then, the present work easlly an effort to aid the
leaders of constitutional activity, the activists awil society, the political as well as
economic elites, in their endeavors to effect pessitonstitutional development in their
societies. It is an effort to explain to them tlaune of the problem they have undertaken
to tackle and to advise them on how to proceed ithlong the way, it also points out
to them some of the more dubious advice they mag haceived and tried to apply in
the past. In a word, the hope of this work is tiorim the practice of constitutional

development in actual societies by actual grougseople.
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The work may be divided loosely into two partsthe first part, mainly critical, it
first identifies and lays out the scope — in thehfan of a more extended introductory
chapter — of constitutional predicament (Chaptee)Dsecond, it discusses four different
ways of eliding the political nature of constitutifChapter Two); and then it takes up the
task of outlining a more appropriately politicaldemstanding of constitution (Chapter
Three). The second part is constructive, presentingelaboration of the idea of
pragmatic republicanismFirst, it outlines conceptually three of the maomponents of
pragmatic republicanism: a generic sketch of a gpolity — a realistic vision of a
republic, a set of three key normative orientatjarsprocedural norms, of constitution,
and another set of three basic empirical condititreseof (Chapter Four). Then it
discusses how these components come into motiorerutite fourth component,
constitutional crafting— the constitutive activity. Here, instead of meaically adding
the various elements into one, crafting is discdisseseveral stylized ways: by use of the
analogy of saddle-making craft, by specifying soafewhat crafting is not, and by
referring to examples of constitutional craftingNiwrway (Chapter Five). Last, the work
considers a particular case of constitution — tready mentioned country of Kyrgyzstan.
From the properly political constitutional perspeet outlined above, it presents a
constructive critique of the relevant literature Kgrgyzstan to date and proposes an

alternative view and set of strategies that woddétter to adopt (Chapter Six).
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Now before proceeding on, three general remarkddvoge good to make on some
conceptual uses, in the form of caveats, even thdugse usage issues will be addressed
more fully in later stages within the text.

The first point concerns the term ‘pragmatic’. Ipeaking of pragmatic
republicanism, a question is sure to arise. Thisaysis not an argument about
pragmatism as the specific — and often problematischool in philosophy. While
benefiting from some of its propagators, includibgwey as well as Rorty, this essay
settles on an agreeable and limited meaning ofnpatigm — a meaning in which the
word is often used in casual and practical politmalance — and sticks to that. In that
meaning, ‘pragmatic’ stands for close linkage ahking and doing, of ideas and deeds,
and in that linkage, looks for the outer reachethefpossible. Put otherwise, pragmatic
republicanism is about thmossibleconstitution, or the possible republic. In a conapée
non-philosophic, practical sense, this descripas Ibeen used in at least two other works
on ‘pragmatic liberalism’ (Anderson 1995; Huntedavilofsky 2007).

The second point concerns the term ‘constitutidiiis essay, for the most part,
deals with constitution with a small ‘c’, as it adten referred. While Constitutions as
texts are not argued to be wrong or unnecessais/aiigued that preoccupation with the
drafting of singularly correct and best fitting Gitution is a wrong start — and one that
has been entertained too often. Small ‘c’ constituhas also, however, been defined at
least in two different ways — as ‘constitutionahdtionality’ (which is essentially the
functionality of the written Constitution), (seekils et al 2009; Breslin 2009), and as the
constitutional — or constitutive — process. Thenrfer is potentially problematic, since

‘functionality’ often comes close in meaning to eagy’ (esp. Breslin 2009), in which
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case it should be not the Constitution but the tent public that acts out the written
document for various functions. It is the lattecenstitutional or constitutive process —
that is adopted here. Also, attention is drawnh® difference between constitution and
constitutionalism. While pragmatic republicanismed@ngage a normative ‘sketch’ and
what are referred to as ‘thin normative orientagiorthat fall more toward
constitutionalism (a clearly normative conceptkg throader and overall concern in this
work is with constitution (a thin-normative and raopractical concept). Thus, the
presence or absence of the suffix ‘-ism’ within tet should be viewed as intended.
The third remark concerns the first two and a whotemore: Works of this kind
are impossible — are difficult to imagine, at least not conceptual. In the plenitude of
discussion of the relationships and differenceswéeh various concepts, and
introduction of new or “renovated” concepts, theésealways a looming danger of
drowning in a conceptual muddle. That danger ist kepsiew in this work. Still, for
some the work can come out to be exactly that, reeqaual muddle. My reason for
engaging in this work at all is a practical problenthat of constituting good polities, in
Kyrgyzstan and anywhere else — and my suspicidhasthe constitutional failures all
around are in good part due to mistaken understgadimis-conceived notions about
constitution. Therefore, conceptual discussionnawaidable, and the only remedy here

is for the author to try and be as clear and aseajtually economical as he can be.
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Chapter 1
Meeting the Constitutional Predicament

What is a well-ordered constitutional politytoday? It is possible to construct a
broad outline of it based on some common charatiesi of presently functioning
constitutional regimes — much like Montesquieu alidthe basis of the British model in
The Spirit of Laws- with awareness of their own imperfections. Sagiolity would be a
stable political order animated by some [set ofliga and aspirations shared and pursued
by (most of) its members, providing security —t®donstituent public in their capacities
as individuals and groups, and to their properbased on legal and legitimate authority
that also guarantees broad but not unlimited freed@nd dignity of citizens and
precludes arbitrary use of political power upotizenry; the polity is of the citizen body
as a whole, a ‘body politic’, and as such, in mamaince of such an order, the
participation of all citizens would be expectedhaugh not absolutely, directly or in any
dogmatic sense. More descriptive details can Hsoedded into a much longer list but no
virtue seems present in doing so. The above ousirsaifficient to suggest the kind of a
polity in view — republic¢® Suffice it only to add, however, that well-ordered

constitutional polity, or a republic, cannot beubbt of as an instant, or a still-image; it

14 «polity” is used in this work to designate “assatimn which we call the state, the association tvisc
‘political™, and which is “the most sovereign dfgém all” (Aristotle 1981: 54); or, “collective ardttificial
body” or “public person” which “takes the namerepublicor body politi¢ (Rousseau 1988: 93). The
various commonly used terms are problematic: “statased in different meanings equally often,
“country” is very imprecise, “regime” is too narrptsociety” is too broad, and “body politic” is awtard
for systematic use. While “polity” is also usedniarrower meanings (as the third element of a whdgt
to ‘economy’ and ‘society’), it is less frequentdnch use. It is often used to designate the wifode
politically organized society, the state in its &der meaning; it has the advantage of conveyingighée
normative idea, too, as in Aristotle’s designatiynt of a good regime. “Republic”, as in Rousssause
in the above quote, could also be used, but in®ee specific term — especially as it has conteetased
in contemporary vocabulary — and it is employeaWeh its proper place.

15 More on what would be a good, desirable polityd(an how to go about it) is presented in a ‘sketch’
Chapter 4.
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is rather an objective of ongoing common life afceammunity within the actual world —
with its blessings and vicissitudes, with bettends and less good — never attained to a
fully satisfactory, terminal degree.

Good polity is a universal desideratum — all soeseeverywhere want to live as
good polities, but realizing that wish has not beasy. Now, with polities that are
already constitutional, well-established, stable] #olerable — the ones based on which
the above outline itself is sketched — almost axplamation and rationalization of how
the good polity is constituted, if it has some sbuogic and argumentation, can be
plausible: because of their long histories andesurstate, such polities make it difficult
to persuasively argue the faultiness of such explans. To really appreciate the scope
and the difficulty of constituting a good polityn® needs to turn to countries around the
world that are far from counting as constitutiowdile they fight their ways to becoming
ones.

There is one such country in Central Asia, one o¥i& Union’s successors,
officially calling itself the Kyrgyz Republic and are widely known as Kyrgyzstan. The
story of the country’s recent history might be sderplay on these two names, as one of
a struggle between becoming a genuine republicramdhining one of the cliché-ed ‘-
stan’ countries. A more extended constitutionatystd this country will be helpful to put

the present work in a clearer perspective.

Case in point: Kyrgyzstan’s Constitutional Malaise
Kyrgyzstan is one of the fifteen countries thatngdi a somewhat ‘windfall’

independence in 1991 following the breakup of tb&gi& Union. In the last referendum
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of the Union conducted in March of 1991, where doestion posed to Soviet citizens
was, essentially, whether they wished to preser@ainion, almost 96% of Kyrgyzstanis
answered ‘yes’. This datum, often cited as an mtho of how much these citizens did
not welcome independence, should certainly be veietld caution. At that point, even

against the background of highly embattled statzens throughout the union were still
finding it hard to even imagine such a breakupher \tery idea of independence. With
some leeway, the situation may be compared to,askyng Californians during the Great
Depression of the 1930s, whether they wanted theetdrStates to stay or to have
California take independence. That caveat obseh@dever, this return is indicative of
Kyrgyzstanis’ identification with the Soviet Uniotheir extremely weak understanding
of, let alone wish for, independent statehood. dsthat highly unformed, indeterminate
citizenry that was to make up within a year theepehdent modern state of the Kyrgyz
Republic. The journey that this society has undeeggince then has been difficult.

If there is one rubric that renders the constitwiglight of the country, it ought to
be that of chronic instability. Often talked of about to become a ‘failed state’,
Kyrgyzstan has continually struggled to keep itdetiether as a functioning political
unit, (see Engvall 2011b, Wilkinson 2011, McGlingh2011 and 2010¥Within less
than twenty years of independence, it was possobpeak of a ‘third restart’, or as some
politicians have preferred, of Kyrgyzstan's ‘ThiRepublic’, (Juraev 2010). The third
restart was launched with the second revolutiondwhemains nameless) of April 2010,
which ousted the insatiably corrupt and violentimegyof President Kurmanbek Bakiev.

The first, ‘the Tulip Revolution’, had taken plage March 2005, when Bakiev's

18 1n 2012 rankings of Failed States Index (by Fumdfeace), Kyrgyzstan was noted as ‘the most
improved’ case from last year, its new score movirigom 31 up to 41 out of 177 countries, where th
best five, predictably, includes Norway. Sk#p://www.fundforpeace.org/global/?q=node/237
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predecessor and the first president of the coulstkar Akaev was expelled after about
fifteen years in office. President Akaev’s unusagival to leadership — very different
from all other emergent ex-Soviet states — was lieginning of Kyrgyzstan's
independent constitutional story.

It was a rather promising start, especially congiden light of the disheartening
1991 referendum results concerning independence.t®geveral special circumstances
in early fall of 1990 — two major ones being theimes North-South elite competition,
and the experience of the first major inter-ethsla@odshed for Kyrgyzstan less than two
months earlier — the parliament of then-Soviet béipifailed to award a majority vote to
any of three contenders to become the republicgsigent, including the embattled
incumbent party first secretary hailing from theutsd /A new parliamentary vote was
scheduled with new candidates — according to domisthal rules then, which were
unbelievably abided, the initial candidates coutd stand again — and the previously
unknown candidacy of a physicist, head of the Kysggn Academy of Sciences at the
time, Askar Akaev won. An intellectual, often cginJefferson, Milton Friedman,
Schumpeter and Hayek — unheard of from Soviet Isadéne was credibly democratic
and stood up resolutely against the failed commuymissch of August 1991 as one of
only a few republican leaders.

What followed was a steady evolution of his presaefrom a weak position, ever
resisted by the parliament and the ex-communistia@bghiks, toward an increasingly
centralized office, managed through repeated doiistnal changes, all through national

referenda, and increasing silencing of oppositionder dire political and economic

Y The gradual crumbling of the USSR was under waptland the fifteen republics were declared — with
Moscow’s support — ‘sovereign republics’ within tineion, eligible to have their own presidents. Thas,
in hindsight, just a short episode in the highlglear ad hoc developments of that period.
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circumstances of early 1990s, he pushed througld rapd widespread reforms,
especially accentuated by economic liberalizatprivatization of state-owned assets, in
close cooperation with international financial amdnetary institutions. This process
soon led to ‘insider privatization’, increasing aomic disparity among the people,
insecurity of private property and business agtjivand severe lack of coordination
among branches of government, (esp. Engvall 2024 Iff).

Faced with persistent recalcitrance from large bwatf the elite against the
reforms, haunted by corruption allegations agawnstalready in 1993, and hampered by
the highly disorganized government system — whéeret seemed to be “as many
governments as there were ministries and commiti@eisl: 28) — Akaev centralized
power in the office of the president in a totafadr constitutional referenda (1994, 1996,
1998, 2003) (Huskey and Iskakova 2011: 3). In ffteen years of his presidency, he
replaced close to a dozen heads of government, salreeery such replacement
precipitating replacements of many cabinet minsstenestructuring of the cabinet
(ministries created, merged, abolished, etc). EubBsent was tolerated ever less, press
freedom ever more suppressed, the judiciary evet as a weapon, opposition ever more
persecuted, and the ‘inner circle’ ever tighterrdually fully dominated by his family
and a few clansmen. By early 2005, President Akaé&wught to have had little personal
control over his ‘inner circle’: under the orcheston of his wife, his two elder children
and a few others had set the country’s course dawmnabashed road of universal
corruption.

As a lasting aftermath of police shooting of sixople dead during a protest march

in a remote area in March 2002, after which lovemnsity protests never stopped, as an
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echo of the revolutions in Georgia (2003) and Wkea{2004), and in an opportunity
caught by the opposition following a parliamentalgction mobilization in February and
mid-March, President Akaev’s long rule came to ad en March 24, 2005. Started as
localized protests against allegedly botched edactutcomes throughout the country,
the process culminated in the capital, Bishkek,less than two weeks, taking the
government down within a few hours of protestingt ttan quickly out of control (due to
regime’s inept efforts to counteract).

After brief haggling behind doors, the ‘revolutiopaopposition gave leadership to
Kurmanbek Bakiev. A former prime minister and alinosmplete opposite of Akaev,
Bakiev was almost proudly a non-intellectual, ueceonious, and full of gaffes and
blunders by any Western standards every time h&espgboming from the south, he
formed a leadership ‘tandem’ with a popular nontieer Felix Kulov, making him prime
minister and thereby getting himself easily elecd@sdresident in a national vote in July
2005. The five years of Bakiev’'s rule were marnedially by high political instability,
and then by great corruption, brutality and famiie. Following the revolution of 2005,
the popular protest activities did not cease fagrawo years, among chief claims being
property disputes, illegal land seizures, publiicefappointment disputes, and rallies for
or against particular ‘political’ figures. In therqeess of power and influence
redistribution, with and without Bakiev team invelment, half a dozen major criminal-
cum-political figures were assassinated within twsobsequent years. Two more
prominent and particularly brutal killings of nonrainals took place in Bakiev's latter

years, widely believed to be organized by his gtbhief of presidential security guard.
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After resisting demands for quick constitutionalbes following the revolution,
Bakiev was forced to sign a new Constitution irr@tgst escalation in late 2006 when he
was almost ousted from office. He then managechémge and re-sign the constitution
with support of a new parliamentary majority thatrhanaged to buy off within less than
two months. By late 2007, he was in shape for aomshowdown: he orchestrated
scrapping of the constitution in both its Novemi2606 and January 2007 versions,
which were adopted in sequence by the parliamemounced a referendum on a new
constitution drafted largely behind curtains, tliesbanded the parliament — which had
generally been a thorn for him all along — and amoed elections for a new, 100%
party-based PR legislature with less than two me&ntlarning. The presidential party
specially formed for the elections was made to elose to 50% of the vote, for which it
was allotted close to 80% of seats, whereas a pemhiopposition party that fulfilled all
threshold requirements and came in second wasdianieseats.

The leadership tandem was dissolved following dnehe constitutional do-overs,
in early 2007. After that, four different prime mnsters served under the regime’s
remaining three years, numerous changes were catifrmade in the structure of the
cabinet. Economic life was highlighted by properights disputes over several major
enterprises, and in last few years, by unceremamgoabbing of them by president’s son,
Maxim. Several months before the fall of the regifaxim was appointed to head a
super-agency to oversee economic development,lisbid as many believe specially

for him under the Presidential Administration (tligt a non-cabinet structur®).That

18 See “Kyrgyz President Entrusts the Country’s Ecopdo His Son” for a brief description and some
‘expert’ opinions on the agency and appointmentessible at:http://www.cacianalyst.org/?g=node/5220
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would have been the prelude for the son to replasefather, who had already then
largely succumbed to the son’s — and a brothedktat.

It was this rapid growth of a highly predatory megi catapulted by several
economic decisions that would now predate direottythe population at large, that
brought the regime down on April 7, 2010, in a lolpehowdown resulting in close to 90
people being killed in front of the Government Heysisually referred as ‘the White
House’). Given the much more tightly controlled ipchl environment on its eve
compared to pre-March 2005, and the relative asgeigce with the obtaining order
among parts of the south of the country, it wasualikely — and largely unpredicted —
uprising of much smaller scale than five years agth questions still lingering about the
methods of mobilizing the several thousand peoylaen shooting did not work, the
occupants of the ‘White House’ fled, with presideéemporarily taking refuge in his
southern home village before being flown out — witlediation of Presidents Obama,
Medvedev and Nazarbaev of Kazakhstan — and evéntiadling Belarus home.

What remained was a country in severe troubleagatn. The new wave of illegal
land and property seizures, carousel of new apmants from ministerial level down to
high school principals, was now accompanied byeasing ethnic-based targeting. The
Provisional Government, a self-appointed collededdership consisting of fourteen
‘revolutionary’ members, with a head — Roza Otumdae and three deputies, was
caught, besides their internal disagreements limlao of institutional illegitimacy. With
ouster of the regime, its pocket parliament hattdiskolved, and soon after, the rubber
stamp Constitutional Court was abolished by a aecfdere was no institution left to

grant legitimacy to the Provisional Government, a@nduled as it could by stamping
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decrees. This legitimacy deficit handicapped ifgac#ties both at home and abroad. In a
process of mal-governance that unraveled from iitst fdays, its inability of law
enforcement — especially in the south of the cquatwas the most pronounced as the
situation steadily devolved, imploding on the nigtitJune 10-11 2010 in the second
major inter-ethnic bloodshéd.

The violence took place in the city of Osh — sectamdest in Kyrgyzstan — and its
surroundings, continuing for three days. In the,ehdlaimed more than 400 officially
recorded lives, close to 2000 homes and businesaesmore than 100,000 short-term
refugees into neighboring Uzbekistan, who were $ack by Uzbek authorities under
guestionable circumstances within days of calm.sBes for the conflict are many, and
no singular explanation — such as deep-seatedcedimininosity, or economic inequality,
or other structural problems in politics or economys acceptable as solely accurate.
What it has left in its wake is a population mucbrendeeply divided along the Kyrgyz-
Uzbek ethnic line, much greater and intolerantamatism, wounded and for the time
being suppressed feelings among many thousandsdwéctly suffered. This conflict
may be the singular most sobering evidence of timsttutional failures of Kyrgyzstan.

The country has been slowly recovering from thgedy in the past two years. A
referendum held two weeks after the bloody even#s # was scheduled previously —
introduced a new Constitution which changed Kyrggz's form of government from a

highly presidential system into one where poweshared roughly equally between the

*There have now been published at least four autiiwe (official, that is) reports on the causes,
consequences, and implications of the conflict,dauterally all investigations have been disputeti an
lacking in credible information. The most compresiga but also disputed international investigation
report is Kyrgyzstan Inquiry Commission (‘Kiljun&@ommission’) report of 2011, accessible at:
http://reliefweb.int/sites/reliefweb.int/files/rag@es/Full_Report 490.pdfore recently (February 2012),
a more extensively researched and possibly leasetireport has been prepared by a Russian human
rights advocate Vitaliy Ponomarev and his Norwegialteague lvar Dale, “A Chronicle of Violence”;
accessible atttp://www.freedomhouse.org/sites/default/files/Bep2_12_ENG_nett.pdf
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president, the parliament, and the prime minisi@e referendum also confirmed Roza
Otunbaeva, a woman, to note, as a transitionaldaesof the country until the end of
2011. The parliamentary elections held in OctoliEr®@were rather well conducted and
democratic, against much worse expectations, piogue five-party legislature, with a
‘revanchist’ opposition party winning the greatpsirality of seats, and formation of a
government requiring at least three parties toeszaf’ President Otunbaeva served for
another year — until a new president was electe@dtober, 2011 — taking mostly the
backseat, letting the cabinet and the parliamenindst of the driving, and preferring
more symbolic speeches and appearances. Her prim&en handily, albeit not entirely
cleanly, won the presidential election, and is nBvesident Almazbek Atambaev —
another gaffe-prone former businessman, philoldgyséducation, who has been able to
assert more power than his predecessor but fatHassthe first two — just as one should
expect if the new Constitution has any bearingeadity.

This generalized climate of instability has beenoaapanied, or even shaped and
produced, by several notable socio-political phesaay which are already suggested in
the above story. One is the alarming level of quran that quickly spread after the
gaining of independence and was catapulted in theegs of privatization that was
begun soon. In a post-Soviet culture that had eemédd hypocrisy, when a public
official with any responsibilities would resort fpng about their work both to the higher
authorities and to the people, it was easy for mase same people in new positions in
charge of considerable public assets to see wida @pportunities. As time went on,

more and more opportunities for gainful abuse whkseovered and employed, such as

2 An article inThe Guardianin a characteristic coverage of the electiongjrizethus: “Foreign observers
say poll in troubled former Soviet republic is figenuinely competitive contest in central Asiatt@ber
11, 2010.
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selling governmental posts, introducing schemesefobezzling international grant and
loan funds, and then schemes for siphoning moreiigely public, locally collected
revenues such as utilities payments. In 2011, @tom Perceptions Index (of
Transparency International) had it ranked @it of 183 countries, and in all recent
years, it has remained stably among the most co2Qg25 countries in the worfd.
Johan Engvall, in his dissertation, describes thanymvarieties, evolution, and
functioning of corruption in politics and bureauryasuggesting that public service in
Kyrgyzstan became just another — and the biggesil efbusiness, and more specifically,
‘an investment market’, (Engvall 20118)Fight against corruption has been the battle
cry ever since the mid-1990s, and with every neshsuy, the hypocrisy of it was louder
than the words. The current president’s key themghe inaugural speech was, again, a
total war on corruption, but in the wake of seveather high level arrests on corruption
charges, and given that the entire public servarpscis corrupt anyway, suspicions are
high that this is yet another round of politicabes settling than anything el§&.

Another very evident theme in the above story esldvel of political divisiveness
in the country, where the North-South cleavageldesen the longest running prominent
problem, but the two bloody conflicts between thgd¢z and the Uzbeks indicate the
inter-ethnic cleavage to be the more dangerous. eédew neither has beexways a
standing problem, and usually they have risen widjor political upheavals, and then

receded somewhat in the intervals. There have beme lines of cleavage, including

2L See http://www.transparency.org/country#KGZ

2 gee also his interview where he describes thisareh. “In Kyrgyzstan, corruption of not a probléan
the state, it IS the state”. Attp://enews.fergananews.com/article.php?id=2735

% See a recent report by Chris Rickleton in an ditahews website, “Kyrgyzstan: Is corruption
controversy a sign of political trouble ahead?”.h&p://www.eurasianet.org/node/65715
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‘clans’, regions, religious differences, and othdaore on this theme is discussed below,
as it especially relates to the country’s consonadl problems.

Not of least importance has been the problem oh@tic mal-governance. While
it is part-and-parcel of the problem of corruptitime poor state of the country’s economy
and government’s consistently poor policies havenbe problem on their own. A small
and land-locked country with few attractive res@astcKyrgyzstan has had to rely on
several unsustainable lines of national incomesrirdtional grants and loans, remittance
money from Kyrgyz workers abroad, mainly from Rassind earnings from the major
gold mine operated by a Canadian investor. The teganforeign debt is currently at
nearly 2.5 times the annual state budget, more &80&h of GDP, and debt servicing has
been increasingly a strain on government. Of imtksstthe single most crucial enterprise
has been a gold mining company, Kumtor, proceeds fwwhich have accounted on
average for 5-7% of GDP and for about 1/3 of anmxglorts ever since it started to
produce gold in 1997. The Canadian-run company miexée a respite from government
encroachments ever since its operation began. Beoafurampant corruption, political
instability, unattractive climate and location, dégn direct investment has been very
weak whereas local private sector has been snadithuzed, and/or stifled.

Thus, Kyrgyzstan can be seen as a highly inhodpitebuntry for constitutional
development. However, some relatively positive sigray also be noted. In a word, it is
about the persistent capability among the peopleaesist bad rule and to resent
curtailment of their freedom beyond a certain le#len in the worst oppressive periods
of both toppled regimes, there was courage amoogledo protest, among the press to

be critical, and among civil society organizatiots carry on their politically
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inconvenient work. Kyrgyzstan was dubbed an ‘islafiddemocracy’ at some points,
usually not lasting for very long, but the epithes usually tended to return. The
country’s current Constitution provides for a swyst¢hat should not easily become
centralized, unless the balance of political powsrsited in a significant way. If the

current status quo, shaky though it is, persistof® or two election cycles, there might

be some light at the end of the tunnel.

This painful constitutional story has been sugggtsatbove to be a story of a
struggle between realizing the desideratum of aibkg@ according to the country’s
formal name, and remaining with the constitutiopg@ifoblematic pattern of the region’s
other ‘-stan’ countries. It is warranted to calaistruggle and not a wholly foregone case
(very few cases, if any, are ever describable &dlyohopeless): as observed above,
sometimes dubbed Central Asia’s “island of demograbe country has repeatedly gone
against the regional pattern and expectations, thamgh succumbing each time back to
the grips of the regionally more common authoraaism, corruption, and clientelism. In
reflecting on these processes, two opposed naggatigve recently been identifiable.

On the one hand, there are voices of hope and iabkoprogress. A prominent
voice in this camp was, predictably, the formersmtent, Roza Otunbaeva, who soon
after April 2010 (second) ‘revolution’ wrote in ap-ed forThe Washington Poghat
“democracy was the only way forward”, that Kyrgyast‘had firmly chosen its path”
toward democracy, and so 8hin an article of no less optimistic mood, Kathlewllins

(2011), a scholar of Central Asian politics morenéaus for her work on the ever

24 Otunbaeva, “After the revolution, establishing @enacy”, op-edThe Washington Pas¥larch 8, 2011.

34



subversive ‘clang®, speaks of a democratic opposition aided by @meaand potent civil
society to overturn the repressive regime of KurbeknBakiev in a second ‘revolution’
within five years, and how democracy is almost itadty won for Kyrgyzstan.

Many more voices, however, take the opposite viéw.one of the more
sophisticated analyses, a student of Kyrgyzstalttige Scott Radnitz (2006; see also
2005), following the first — 2005 — revolution, viecabout the explanatory phenomenon
of localism — multiple clientelistic networks of local commties organized around
“‘own” businessmen and ‘strongmen’ — and how, cdtaglby such localist mobilization,
the revolution held little hope of engendering drreclusive nationwide constructive
agenda. Radnitz’ argument about the subversive pofrlecalism could later be held up
as a sound prediction of the fate of the post-2@@tme and of the second revolution in
2010. Another commentator compared Kyrgyzstan 2@ a small airplane without a
pilot and Kyrgyzstani politics to ‘running in cies?®.

A more accurate position on Kyrgyzstan's chancesdiptably, will need to be
found somewhere in the middle of the two opposedatiges. It is a difficult thing —
building and keeping a democratic constitutiongime. The many details and instances,
some of them quite hilarious, of trying to instal good constitutional regime in
Kyrgyzstan will be left to be told in their propplace below, but suffice to note that the
search has been active. The country’s trials aigrés are illustrations of several more
general problematic approaches to constitution ur fof which are identified in the
following chapter. The simple moral of Kyrgyzstar'sand many other comparable

places’ — story is that constitution of a good fyols a lengthy, uneven, and complex

% See for example, hd@ihe Logic of Clan Politics in Central As{2006) and “Clans, Pacts, and Politics in
Central Asia” (2002).
% McGlinchey, “Running in Circles in Kyrgyzstan”, a. The New York Time#pril 9, 2010.
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task. It concerns the whole of a society’s lifect just some elements or parts thereof; it
concerns a continuous and non-linear process, wokaime or short-run event; and it
encompasses a society that is always already samphreexisting and pre-constituted,
with a view to how that society might change inttetter constituted one. This is a
challenging order; Stephen Elkin — in a criticdkgaon [ideal] theories of deliberative
democracy and in proposing how better to think &bmmnstitution — referred to this
rather simply as ‘thinking constitutionally’ (2004n a similar vein, one may call the
challenge itself ‘the constitutional predicamefit’.

A few specific meanings are stipulated in callihga. First, it is about a non-trivial
puzzle or tight-spot to which resolution is wanged can be achieved —that is, there is no
objective reason terminally precluding its positresolution. Second, the puzzle is not of
a mysterious type — the issue is somewhat knowihgps all too familiar, and the puzzle
is in effect a persisting unsatisfactory condit{@ntight-spot) where plausibly workable
ways out persist in failing. Third, constitutiorfadedicament stipulates a specific kind —
or class — of predicament, which is to say thas iboth identifiable and its solution is
contained in its class — in its constitutionalifjhe resolution to the predicament thus
described cannot be expected to be an ‘eurekdingd’ moment; it is likely to come as
a prolonged process. Having specified it in thesms$, the constitutional predicament at
hand may be restated once more in the form of pleiguestion:

How does Kyrgyzstan change from being the traditiorstan’ country into a
republic recognizable as such by an impartial bubwedgeable observer? Or more

%" This choice is in part suggested by Fouad Ajaimiek, The Arab Predicamer{i992), where
‘predicament’ stands to congeal the whole compfedifficulties that the Arab societies — Egypt beitihe
main case — have met in building normal, functianabtlern states. Another origin of this choice is a
lengthy article by Michael Dorf and Charles Sab&lConstitution of Democratic Experimentalism”
(1998), where they refer to the ‘constitutionalgicament’ in America.

36



generally, how to transform a poorly-ordered pciditiregimetaking it the way it isinto
a better-ordered polity that it cagalistically become?

The question is quite common-sense and unremarkaxeept for qualifiers,
“taking it the way it is” and “that it can realistilly become”. These qualifiers make up
the heart of the predicament, and so far, a sat@faanswer to it has not been provided.
To do so, then, is the ambition of the present wéwk suggested above, the present
answer will not be in any way miraculous or whatigw. Much like the culmination of
the search for justice by Socrates and his yourgds in Plato’sRepublic(118-119
[432d-433b]), the resolution of the constitutiomaedicament will have been ‘rolling
around our feet’ all along and only needed to bmtpd at. But to get started, a brief
introduction is next in order. Let us call this ppaneet the constitutional predicamefit’,
and that — in three ways. First, ‘meet’ as in ‘b#aduced to’ — get a brief overview of
the constitutional predicament as it has been gbden recent times. Second, ‘meet’ as
in ‘comprehend it’ — a short introduction to thenreureka way out of the predicament,
which will come by way of restoring the idea pdlitical constitution, an instance of
which is proposed in the third meaning of ‘meetirg’that of ‘finding a solution’,

namely, a proposal for a pragmatic republican aggrdo constitution.

Meeting the Constitutional Predicament I: The Probem
“In Kyrgyzstan, corruption is not a problem of tste; corruption IS the state”
Thus declares Johan Engvall, a young politicalrdisewho recently completed a very

interesting and critical study of political devetoent of Kyrgyzstan (Engvall 2011c).

% T play on the title of Robert De Niro/Ben Stillwmedy, “Meet the Parents”.

29 An interview with Engvall under this title initigl appeared on Ferghana News site. It is reposteet h
http://www.turkishweekly.net/news/129152/-in-kyrgyan-corruption-is-not-a-problem-for-the-statesi-i
the-state-.html
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Rather than a condescending diagnosis from a h&wmde about the hapless Kyrgyz
state (although it does sound like one), the stattns a prelude for a serious critique of
the concept of state in general, and applicatidriseomodular ‘Weberian’ state in places
like Kyrgyzstan in particular. In this, he is inragment with Lisa Anderson, who based
on the ‘failed’ or ‘weak’ state problems of the Mld East writes thus: “the imposition of
[European, Weberian-style] states often disorgahidee local social and political
structures, but the new arrangements equally fadedke root effectively, leaving many
populations with neither authoritative local instibns nor robust Weberian-style states,”
(Anderson 2004: 10). Present-day Afghanistan mlghtthe epitome of problems of
getting Western-style state machinery to work {géeden 2010). In searching for more
workable avenues toward better governance therefjeBaand Nojumi speak very
interestingly about local informal institutions gdvernance, reflecting this unease:
“[Tlhey need to be viewed as the Afghan equivalehtivil society and

treated accordingly. Government officials shouldkséheir opinions in advance

of implementing policy directives from Kabul... Theiesolutions of disputes

should have legal standing in the formal court @ystas long as they do not

violate fundamental individual rights. They shoulot be asked to impose state

law or to be used (sic) as agents of social chafidey only reflect community

values; they do not have the authority to changentlby diktat.) Because such

bodies can only be effective when they retain thekible ad hoc character, they

will fail if they are made permanent, given appethtleaders or put on the

government payroll,” (Barfield and Nojumi 2010: pf.-48).

It is not the suggestion here that the ‘Weberigteststate model is to be

abandoned and some sui generis models to be stargbach particular society — the
respective authors do not suggest that, and if thetythey would have to be confronted.

The broad outlines of a good polity proposed atabginning still hold. Rather, the point

of these vignettes is to highlight the profoundidifities and conundrums involved in
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establishing good political order in societies tthatnot have it and are at early stages of
the pursuit. They illustrate the constitutionalgiocament par excellence.

So, how have the 193 (as per UN membership) inadkpenpolities been coping
with the constitutional predicament? Unfortunatéhere is no single and comprehensive
data available about the actual (de facto) sucoetslure of states in their constitutional
endeavors. The fairly recent — and still growingrieh dataset produced by the
Comparative Constitutions Project (CCP), which ladlected data on literally all
national constitutions that have ever been in forise concerned not with actual
implementation of written constitutions, but witk gure information such as existence,
adoption, change, and suspension of constitufibfieere is no dataset that answers such
guestions as “Which countries in the world are @tutgonal? How many? For how long
has each country been constitutional? To what éxtezach country constitutional?” and
so on. The reason is, foremost, the difficulty pertionalizing the measure dé facto
constitutionality of any country: too many variablean stand for very different
understandings of constitutionalism, defying anfortfat quantitative expression of
general data if such data hopes to go beyond fastitatheckmarks. Still, such a project
must be in the making. In the meantime, some dkiailable data can be used as proxy
measures of constitutionalism, with awarenessttieae are some discrepancies between

what we are interested in and what they measure.

30 http://www.comparativeconstitutionsproject.org/thetialmotivations.htminvestigators write: “In
order to investigate the correspondence betwegurede@nd de facto law, one needs an accountingtbf. b
Our interest, we remind, is in measuring the forter
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One of the more popular datasets is Freedom Hausgaareports on the state of
freedon?’ — not quite constitutionalism but an importantnedat of it. While very
informative of the world picture regarding freedothese survey data also conceal as
much as they reveal. Thus, accordingFteedom in the World 201data, out of 195
countries surveyed, 48 (24%) were ‘not free’, 60%3 ‘Partly free’ and 87 (45%) ‘Free’
in 201132 A breakdown by regions reflects a predictablegsatof difficulties with living
up to the ‘Weberian-style’ modern state, with 21%Asia-Pacific countries, 24% of
Central and Eastern Europe/Eurasia countries, /A28umtries in Middle East and North
Africa, and 39% of countries in Sub-Saharan Afriated “not free”. By contrast, only
3% and 0% of countries in the Americas and Weskarrope, respectively, were “not
free”. These simple statistics — essentially, thathat these percentages are — provide an
ambivalent snapshot: based on the numbers anddistns, it is not possible clearly to
say that there is too little or pretty good amoahtfreedom around the world today.
Considered within the trend-line over the Freedoous¢ ratings years (beginning 1972),
the glass is half-full: there is a suggestion thre@dom has been steadily growing. One is
almost tempted to abandon any pessimistic wonddrmleout any ‘predicament’ and
simply go on with democracy- and freedom-promotion.

However, such rankings (Freedom House is not tiy @me; Polity, Bertelsmann
Transformations Index, and Heritage Foundation some other sources), are only

informative to a degree. There remain big blackdsoaf freedom and good governance

3L ‘Freedom’ in this survey comprises two main measppolitical rights and civil liberties — the meses
leaves out important questions such as economipiality, welfare provisions, and various dimensiofs
stability, and it may be overlooking possible othetys of ‘consultation’ (Tilly 2007) in some culas that
would not count as conventional ‘rights and libesti These probably left out issues can seriou$bcade
facto constitutionality of a regime.

32 Find this report atttp://www.freedomhouse.org/sites/default/files/PAR02012%20Booklet_0.pdf
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when the actual, lived processes of political depelent are compressed into a single
digit with a decimal. Thus, a score of, say, “6f@f political rights on Freedom House
scale suggests a country has a pretty bad recorekiizh day it was 6.2, for how long it
lasted at 6.2, does a 6.2 tell more about politgzticipation or about political party
system or about a president’s legitimacy — suctstijues of course cannot penetrate the
box. Even with the country essay and with othemtoes’ and past years’ scores at hand,
this is precious little as a way of knowing how twuntry’s political and constitutional
development is proceeding The Middle East and Naftita (MENA) region’s stubborn
inhospitality to democracy and freedom, for examjdeone big black-box. The very
mixed and gradually disappointing outcomes of #went long ‘Arab Spring’, if anyone
wanted to have a good perception about their clsaraze hidden tightly in that black
box. So, based on the scores that Egypt receiv@@id — and with all other scores that
may give a context to Egypt's freedom score — iulddbe impossible to decide what
President Morsi should do when he got elected asdd the Supreme Council of the
Armed Forces who on the eve of elections had dwbti cut down a president’s
constitutional authorities and dissolved the paréat: go against SCAF and risk further
turmoil? Play by SCAF rules and become a puppethef military? Call on Muslim
Brotherhood support and further entrench his ‘Is$#ntredentials that Western media
were quick to stress before even saying his name?

A somewhat different picture is found in Polity t&ta in itsGlobal Report 2011
also very relevant for constitutionalisth.Here, Kyrgyzstan's record under fragility
ratings is a very curious case. It is defined asimstitutionalized democracy” — along

with India, Timor Leste, and Sweden — with a Staiagility Index (SFI) of 14 (out 25 —

% Find this report atattp://www.systemicpeace.org/GlobalReport2011.pdf
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most fragile). Notably, at that high index of frigyi, Kyrgyzstan is the only country
whose State Effectiveness is scored as more thie twore fragile (10) than its State
Legitimacy score (4) — the two components of SHility? considers two groups of
countries as particularly fragile, Muslim and sudh&ran African, and Kyrgyzstan is
tagged as Muslim — it having precious little commldy with, say, Saudi Arabia, an
‘institutionalized autocracy’, which is much moessiiient with an SFI of 10: a score of 2
for Effectiveness and four times greater fragi(8y for Legitimacy — another rare case of
such drastic discrepancy. Most notable of allsihéver quite clear how, based on what
sources, Polity assigns all of these scores o elighrete component criteria for all of
164 countries each year. The moral of this wondatrbeing: with this reputable and
widely used political stability dataset — very raat to constitutional development — one
is again baffled with many more questions than teefooking at them. It is a great effort
ending with a tendentious caricature of the wortitigal outlook and quite frugal with

insight.

So, we do not understartebw well-constituted polities emerge. The world may
increasingly consist of better and better goversecieties over the years, but there is
nearly half of the world (by number of countriebpt are not well-governed, and the
distance from being well-governed is widely varsadong them. One legitimate position
may be simply to follow the developments, countmgre and more democracies year
after year, and even conduct large-n studies afetaies of democratization and good
governance, producing (or rather more often, canaiing previously determined) sets

of independent and causal factors that seem te$@onsible for both democratization
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and failures thereof. But such manipulations doleatl to real confronting of problems
of political development in the actually existingliies; they are destined to stay at a
level of generalizable abstractions. They do ndit hew, in what order, with what
relative weights, at what speed, all of those dausaables and correlates fall in place
for a country X to make it a viable constitutiopality.

One example might be helpful here. In one arti¢lea series of related studies of
‘electoral revolutions’, Bunce and Wolchik (201@y to understand why in a group of
comparable countries, all classified as ‘competimuthoritarian regimes’, one half (six
countries, six elections) experienced a succesd@atoral revolution and the other half
(three countries, five elections) did not. Aftetlifeg to corroborate a wealth of what they
describe as institutional and structural hypothetbesr data suggest that a set of ‘agency’
hypotheses — more specifically, electoral dynamiese in better position to explain the
variation of interest.

Now, the wonderment is that those “electoral dymaihypotheses, almost fully
shared among the successful cases and almostlemtogent in the ‘failed’ cases, can
barely scratch the surface of the actual politipabcesses surrounding the Tulip
Revolution in Kyrgyzstan, for example. One of th®eminent arguments about recent
Kyrgyzstani ‘revolutionary’ disease, coming fromoBcRadnitz (2006), highlights the
phenomenon of localism — a narrow and personalpgtitern of mobilization — playing a
key role, and one that is quite ill-fitted for eting robust democratization. Anything like
this is wholly absent from Bunce and Wolchik’s dission. One could also note that
Georgia, which is often noted (in the article) asess democratic case along with

Kyrgyzstan, is now clearly more democratic thandike (under President Yanukovich)
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— one of the more clearly democratizing cases dsaill While the latter — the posterior
developments — are not properly the concern ofattiele by Bunce and Wolchif the
general point here is that such larger-n, genexidia-oriented studies are almost
inevitably going to suppress the longer-term preessand the more idiosyncratic
phenomena at work, resulting in findings that aeither good explanations of why
something happened, nor good guidelines for makorgething happen in the future. If
Bunce and Wolchik’s 9-country, 11-election sam@ddo generalizing, then the much
larger-n studies such as the Elkins et al compagatonstitutions project, the Freedom
House and Polity rankings, and others are even swre

The constitutional predicament, the way it loolssabout the inscrutable ways in
which some societies are somewhat more succes$sfuldome others. Political science
can go on with its efforts of coming up with goo@asurements of constitutionalism, or
democracy, or stability, and so on, in the hope tifa predicament will be cracked open
— for after all, political science is not concerrseohply with description for its own sake,

but with understanding how better regimes, bett@egrance are possible.

Meeting the Constitutional Predicament II: In Seard of Remedy

A way of entering this theme is by considering tyisome issues in state theory. It
may be claimed that modern state theory has fehtiimeee main schools: the liberal
pluralist, the organic, and the Marxist theoriesstdte (see, e.g, Stepan 2001: Ch. 2).
Putting the latter at rest for reasons easy to guiess the former two that seem of

interest presently. While state theory as such been somewhat sidelined in recent

3 Albeit, if what happens after a brief period foliog the electoral revolution is not of interesien it
ought to be all the more uninteresting — it seertsconduct a study of “successful” and “unsucadssf
cases in the first place.
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political science, and is rarely invoked in congtdnal theory (alas), it can be safely
claimed that the greater bulk of contemporary malitscience sympathizes with the
overall spirit of pluralist state theory; organtate theory or its guiding philosophy have
long been out of favor in the mainstream. Withowlvohg deep into this ‘side
discussion’, the point is that quite possibly tihgamic approach might hold a promise for
grasping the constitutional predicament.

In an interesting essay, Grzymala-Busse and Lud0@2) argue that state theory’s
main problem in general has been its static charaits inability to embrace the dynamic
processes that make up and sustain the state. Rasdle experience of the post-
communist state-building, these authors proposgnardic conceptualization of the state
as aprocessof elite competitionpunctured by the influences of civil society —the
extent the latter has any strength, and shapetidgittant institutional frameworks — to
the extent they exist, the process is nonetheless umavoidably one of intra-elite
competition for power. If this openly elitist dynantheory is to be linked to one of the
above state theory schools, it appears to be noostrately an outgrowth of the liberal
pluralist theory whose elitism was noted in E. Eh&tscheider’'s famous aphorism: “the
flaw in the pluralist heaven is that the heavertlpras sings with a strong upper-class
accent”. While elite focus by itself ought not te la disqualifier for any theory —
especially in speaking of state and state-buildimigere the predominant role and
prerogatives of elite groups is undeniable — wisatroubling in this tendency is the
reduction of the constitutional process of a sés@ whole to processes within a narrow
part of the society (to believe critics such as Dofh(2009), such elites may make up as

little as 1% or less of a population). For stateotty and constitutional thought, it is an
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unnecessary, probably empirically inaccurate, agrtiamly normatively an unwelcome
move to base a theory in its entirety on the categbelites.

Such elitism or narrowness is characteristic of s@ithe prevailing approaches in
contemporary constitutional theory. Thus, two ma@pproaches — identified in this work
as the legal and the formal-institutional — areilgirty elitist. By focusing on higher
institutions of law and government, respectivehgit guiding logic can be characterized
as one of a ‘tipping point’: they suggest that @sgl as (and as soon as) an emergent
regime’s top — its high court and its powers, a tfational level institutions and their
balances — is arranged properly, the rest of speatuld magically fall in place to
complete a constitutional project. The two otheprapches identified in this work —
philosophic and (cultural) essentialist — do natdiy suggest a similar elitism, however
its elements are to be found in them as well. (€Hesr approaches to constitution are
the subject of the next chapter.) Such narrow anechanistic suggestions are
problematic on their face, and they easily revembustainability in practice — as could
be observed in the preceding section above.

To back up a bit, then, while their ‘elite compietit theory of state is thus deemed
unsatisfactory for its narrowness and unjustifiedignation to elitism, Grzymala-Busse
and Luong nonetheless open up an interesting rdtitpluralist theory’s dynamic
counterpart is ‘elite competition’ theory, what migbe the organic state theory in a
dynamic restatement? It ought tofmgitical constitution

Organic theory describes the state as a compleanmip where all parts are
necessary for the whole, no part is extraneousiperluous, and the whole is unable to

be reduced to some simpler, smaller, more eassigednible version of itself. There is a
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problem of static-ness with this view: the imagetltd organism-like complex state is
proposed as already accomplished and destinednaimghat way. Any actual organism
goes through cycles of birth, growth, developmemafurity, and decay. If a state is an
organism, then its dynamic rendering would be ttuegss of political constitution — the
ever ongoing process by which an organism that alestate is constituted. Political
constitution, hence, is interested in understandingd explaining the processes involved
in constituting a well-functioning polity as a wkol

Entering the discussion of a remedy for the camstibal predicament via state
theory and, specifically, organic state theoryhis imanner is gainful for several reasons.
First, it makes salient the fact that in speakibgu constitution, we are speaking about
constitution of a state as such, not a mere seistifict institutions, not a regime in some
narrow sense, and certainly not a written documéntother words, constitution is
equivalent to state-building (or, as preferred Is twork, polity-building). Second,
invocation of organic theory introduces what haguably been in short supply in recent
constitutional thought, a holistic perspective.r@ihby proposing political constitution as
the dynamiccounterpart of organic theory, we have also umugdll the proper usage of
the term ‘constitution’ in this work — it is abotlte process (and activity) of constituting
rather than a static thing or an instant. Fourtth last, by invoking political constitution
in this setting, we have also highlightpedlitical: in being juxtaposed to the narrowness
of ‘elite competition’ of Grzymala-Busse and Luo(2P02), ‘political constitution’ is
offered as a broadly encompassing concept, wheldéicpb derives from the noun
‘polity’ — that is, the politically organized sotyeas a whole. Instead of circumscribiag

priori all the decisive action to a particular segmesitelgte theories do, the perspective
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of political constitution leaves the entry open to a much wslape of potentially
decisive actors and sites — and, as it will becomaous in this work, it encourages such

widening of the constitutional playing field.

Of old, just as of now, people came together irdlitipal communities in pursuit of
some shared good. That was the first premise fromchw Aristotle began his
investigations into politicsRolitics, p. 54) and ethicdNjcomachean Ethi¢p. 3). That is
also the premise in contemporary thinking, sucheasmplified in corresponding
arguments by J. A. G. Griffith (1978) and more rele by Richard Bellamy (2009
Much the same premise, expressed in its negattemds at the origin of Hobbes’
commonwealth through social contract (the commasirddo overcome the dangers of
the state of natuje and now underlies its version by Rawls (but heveh ‘veil of
ignorance’ applied to representatives rather toathele society, the reduction of the true
political has already begun). It is difficult togperly and veritably examine the truth of
this premise — if nothing else, because of a latlary variation on the dependent
variable. What may partially corroborate its trushwhat can be plainly observed in
contemporary world.

There are now 193 member-states in the United Nstio recognized sovereign
states in the world. By their claim to sovereigrityey — as collective entities, bodies
politic — have declared to themselves and to tisé o€ the world, implicitly and often

explicitly (in declarations of independence, ingrdbles of national constitutional texts),

% While the latter two do not explicitly say it — igh is a problem in their respective works — thisii
necessary, cornerstone assumption in order todrotd a belief that a particular human societyasin
danger of falling into warring with each other allapsing altogether the moment courts and lawgtag
aside. Only with the assumption of this underlypadjtical goal is it possible to make the kind of
arguments in favor of political constitutionalishrat they have made.
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that they have formed each a community to purseecttmmon, shared good of its
members. Notably, a far greater half of these sogercountries became such after
previously being subjects of other sovereigns -emial powers, empires, or earlier larger
nation-states that included them. Many of them ggitheir independence through costly
and bloody paths of struggle. Whatever else they lma thought to have desired in
aspiring for and now claiming independence, it mgleniable that among their highest
wishes was the wish to form each a community tbaegned itself in the best and shared
interests of all its members. That collective wishperpetuated in the very names of
about 140 of these statfawvho officially define themselves as either Repelior
Commonwealths.

Alas, all too many of these aspired republics hpessisted in not materializing.
That sad fact raises one more point that unders¢beenuance of political constitution —
as compared to four alternative perspectives ostdation — and the point is about the
permanent indeterminacy, or uncertainty, of thestitutional endeavor. Constitution is
ever a matter of forging agreement, shoring up suppdealing with differences,
recovering from setbacks, taming radicalism and fabling into apathy. There is no
Leviathan to do all this single-handedly — not fmcieties aspiring for good polity;
constitutional indeterminacy involves all of its migers and is generated because it is so
broadly inclusive. This uncertainty is greatestinlgirearly stages of constitutionalizing —
when a society embarks upon the project followihg gaining of independence, or
ridding itself of a dictator, or undergoing othemds of systemic renewal. The

uncertainty is less intensive but persists noneiselonce a country may be called a

% Based on a rough conservative count by the author.
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‘resilient’®’

, consolidated constitutional state, meaning thatWnited States, the United
Kingdom, Japan, and many similarly developed caoemtrare not immune to
constitutional crises and problems, albeit noh®game degree as, say, Kyrgyzstan.

Steering this indeterminacy of constitution — whid) differently put, open-
endedness — in the preferred directions and keeipimg check is entirely up to the
political life of the given society. Not the writteConstitution, not a high court, not a
president or a parliament or their particular cocjure, but the whole citizen body is the
ultimate agent that keeps a constitutional ordéyaaf— or fails. The more successful
societies at this task will be those that exhibdiven their circumstances and history —
the most robust capabilities for constitutionamstedship — capabilities to cooperate, to
judge, to keep responsibility, to maintain modenatito resist abuse, and so on.

The fact of constitutional uncertainty and the éssof citizen constitutional
capabilities lie at the heart of the concept oftmall constitution. There are no clear-cut
solutions to the problem of uncertainty, and thereo definitive recipe for ascertaining
the needed capabilities: a constitution succeedsstays put as a result of ever-active,
ever-ongoing political crafting — some may callaitfunction of political balance of
powers (Bellamy 2007), some may call it “shipbulglion uncharted sea” (Elkin 2006:
107), and some may even suggest it is “whatevepdregd (Griffith 1978) — the point of
these all is that a constitution is never “once fordall”. This is the irreducibly political

nature of the constitutional project.

37'Resilience’ is the term used in Polity IV vocaay as the opposite of ‘State Fragility’. Resilieris
also in Pettit (2009) as a concept denoting capaeitvithstand contingent shockeituna) in politics.
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To restate what has been said up to this poinsaglieties in the world wish to live
in well-constituted polities, in genuine republibsit very many of them have persisted in
failing to achieve that goal. Constituting a goatdity is a complex, precarious, and long-
term challenge, and it may be called a predicam€&here is no magic-pill for this
predicament, and many constitutional theories shiggest such solutions must be taken
with great suspicion. There is only one way to dei#h the predicament — to understand,
control and eventually to overcome it — and thabisealize that its solution is contained
in the midst of the irreducibly political societgelf. Such a realization directs attention —
and efforts — to the permanent uncertainty of thesttutional project, and to the key to
managing that uncertainty — civic constitutional pabailities. Without proper
understanding of political constitution, the congtonal predicament cannot be ever
remedied.

Now, political constitution is a very general idé¢lae fact that it stands for most of
what mainstream modern social science rejects, ssclparsimony, generalizability,
certainty and measurability, and embraces holismtextualism, and more — all of this
only complicates the matter further. This is no take: this is how it must be
approached. A more specific formulation of conaapdi of constitution from a political
perspective is what needs to follow from this saigerecognition. Next follows one such

form of expressing and elaborating political caitbn: pragmatic republicanism.

Meeting the Constitutional Predicament Ill: Pragmatic Republicanism
Pragmatic republicanism is proposed here as onglpesvay of elaborating the

idea of political constitution. Relying on the bdoaf stock of republican political ideas,
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this proposal is an attempt to specify to a certigree (but only to a certain degree)
some ways in which political constitution may begircally grasped and put to work.

Specifically, it first outlines a generic sketch af good polity as understood in

contemporary political world, a realistic vision af good polity, as it were. Then it

attends to six different aspects of constitutigmalject: three of them the formative and
guiding procedural norms of such a project (om-mormative orientations), three — the
key empirical realities thereof; and then it coessdthe general manner of practicing —
realizing — the project, referred hereaafting. Thus, pragmatic republicanism can be
viewed as consisting of these four main elemenit, @onstitutional crafting as the core

term of constitution. To conceive constitutionaaftng as a collective process geared
toward a realistic vision of a good polity, proceedin observance of three key thin-
normative principles, and always robustly groundea its three basic empirical

conditions — this is the challenge that pragmatpublicanism undertakes to tackle.

It should be probably no wonder and easily accéptdiat constitutional theory
relates most closely with the republican traditiorpolitical theory (pace Goodin 2003).
All of the firmly established canon of republicdmotght, from Aristotle to Machiavelli
(pace, now, McCormick 2003 on Machiavelli), to Mesquieu, to a score of English
neo-Roman theorists (see Skinner 1998)The Federalist Paperso Burke, and de
Tocqueville — some or another blend of these ahdratpublicans adorn the pedestal of
most important references in contemporary congiitat scholarship. The canon is of
course not uniform, and all major and minor diffeses among them make up the
decisive bases for allegiance of today’s constitdlists to one or another great thinker.

Thus, while the self-described republican constnalists of recent times have
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particularly staked their arguments on Machiavellpther politically-attuned
constitutionalists have embraced, say, AristotteBuarke and de Tocqueville, and many
theorists of more liberal leanings have found ptag® in James Madison (in addition to,
of course, John Locke, who has also been at tidesgified as republican).

This is not the place to discuss the differeneaergy this canon, justification for
such differentiations, and accuracy of republiaientification of any in particular. (More
on why such a discussion is unimportant for thisjgmt appears in Chapter Three.)
Suffice it to state at this point that for the argent of this work and the ideas of
republican kind it adopts, the long heritage ofutdanism is in fact largely internally in
agreement — their differences are not of the kimat tan make or break republican
thought. This position about a common “great tiadit of political theory in general,
reportedly, was held with much conviction by CanieBrich, one of the earlier and more
notable constitutionalists of the twentieth centsge Germino 1979). There appears to
be much to recommend in such an approach for aitdienal thinker: prioritization of
the subject matter (constitution) and consideratioh big themes, rather than
preoccupation with fine details, wordings, and o#fweegetic material — these are best left
for works on “the political thought of ...".

In its general outlines, republican thought (ine tthoughts of Aristotle,
Montesquieu, Burke, and de Tocqueville, among edhpresents the most compellingly
rich, complete, and careful realization of the dueibly political nature of the work of
constitution. From a sober definition of constibutias a matter of collective public
concern, to a disciplined concern for the realiegibssibleconstitutional perspective, to

elaboration of a core of central norms and valuesomstitutionalism without being
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dogmatic about them, and to strong emphasis ontiaaien being an ever-unfinished,
ever uncertain project of public creativity, thébenkers make constitution unthinkable
without its political-ness. It is on this centradport of republican theory that the present
proposition capitalizes.

Pragmatic republicanism, however, is not autoraliyicany republicanism’. In
specifying it as pragmatic, the idea is to distisguthis proposition from a variety of
recent versions of the theory that elicit very timg, stiffening, and ultimately disabling
strictures. A prominent recent republicanism oftkort has been proposed by Philip
Pettit (1999), (with its slight variations embradey his collaborators such as Skinner
1998, and Viroli 2002). Pettit's republicanism isfided by a particular definition of
freedom — ason-domination- as distinct from its two other previously enwted kinds.

It is in resentment of these inflexible, narrow dhes, often hostage to not wholly
defensible definitions, that Robert Goodin offeradcritique of what he called the
“republican follies” (2003). That observed, Good@snncorrect in throwing the baby out
with the bathwater. Republican thought is, on the band, all of the different particular
republicanisms taken together, and on the othed,harore than all of them. It is that
broader republican idea to which pragmatic repabliem appeals. To underscore the
nuance, it may be advisable to refer here to ablegan ‘outlook’ or ‘perspective’ rather
than ‘theory’®

Based on this broad reading of the republican metspe, as well apractice it is

possible to identify some of the key elements o&tnn good polity comprises today, to

% pragmaticrepublicanism is, in part, to do just that undersw, for truly, ‘pragmatism’ cannot be a
theory in a political sense — it can only be anrapph, an outlook, a perspective. Charles Anderson
relevantly writes: “when applied to politics, pragtism needs liberalism if it is not to become ausgnd
indeterminate counsel, perhaps, in the end, aideadf sheer expediency” (Anderson 1990: 2).

54



construct a ‘sketch’ of a good polity, that is. be stressed, these several elements are
neither bound to a particular theory of constitatinor claimed to be derived from some
timeless and general metaphysic of good governmBather, they are the key
components of good polities that today’'s politicalilization has elicited, and that are
therefore realistic aspirations for the numerousdexlared republics to become ones.
Five such key elements appear to constitute the abia good polity, a republic,
today: that it be committed to public good, mainta mixed-regime government,
embrace and defend social pluralism, uphold thecppie of popular sovereignty, and
nurture constitutional resilience. If a republiargaies with all of these five criteria, then
it would be identifiable as an established goodtyolCompliance’ here is of course a
highly tenuous notion; as difficult as it is, howey it is the constituent public’s
perception that ought to be the most important mmeasf compliance. Such compliance
is admittedly also not a constant. no constitutiarder remains good once it is good,
and none of the five criteria is ever secure bglfit®or ‘self-enforcing’. The achievement
of compliance and then the maintenance of a godity e what the further, dynamic
components of pragmatic republicanism address. Tihe elements are neither
exhaustive (more attributes may be thought of), faly unambiguous. However, they
are maintained here to be both necessary and isuffifor an envisioning of possible
good polity. Given the view of political constitati being proposed here, all of these
claims are relevant: conception of a good politpyrnzd# be exhaustive but can only be
sufficient — only the actual constitutional procesable to fill out all remaining contents
of a republic; such a conception does need to aiieatifying the minimum necessary

contents of a republic; the minimally necessaryeda are themselves liable to be
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conceptually ambiguous (or even, in this case,astat). Such ambiguity or contested-
ness, however, is itself a product of political glige and history, and can only be
ultimately settled in the process of constitutiopigctice — and even then, always subject
to revision. These five criteria effectively forrhet normative foundation (or telos) of
political constitution — notably, jaractical, empirically-deriveachormative foundation.
Envisioning a desirable polity in terms of thesdecia, a constitutional project
must be concerned with three broad dynamic concdmasnormative, the empirical, and
the practical elements of the task, all at once Mbrmative concern is effectively about
dynamic normative orientations, or procedural ngorthst would guide the practical
constitutional project toward the envisioned sketehagmatic republicanism proposes
three key normative orientations that a projectalvgood polity would have to be
guided by. Note: these are normative ‘orientatips’ procedures, and not substantive
norms or valued’ First, the polity to be constituted will be onatfims at achieving and
sustaining common (overlapping) goods of its publibe distinction of common or
overlapping goods from the more familiar ‘commonodois important: there is no
presupposition of a unitary public all concernethva singular common good (which, if
taken up, inevitably ends up being a highly abstrextion), and there is an invitation,
instead, to consider the possibility of a publistaining amongst it a set of less abstract
goods that need not all be shared by all with equehsity at all times. This is, on the
one hand, the realization of the ultimately podtig decided nature of the goods, and
therefore, on the other hand, the provision of amp@ent opening for democratic

political action.

39 For this reason, it would be preferable to ca# imension ‘thin-normative’ as opposed to plain
normative.
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Second, the polity envisioned in a constitutioraljgct will be centrally interested
in preventing arbitrary use of political power,@leferred to as the principle of political
vigilance. This normative orientation (again, notancrete value) encompasses a wide
array of more commonly discussed themes, from dichijjovernment, to rule of law, to
Pettit's ‘freedom as non-domination’. Pragmatic ulgiicanism asserts — with all
constitutionalists — that a key threat to goodtga$ the abuse of the entrusted powers by
those in government. Furthermore, it underscoraisttie opportunities for such abuse are
many, and that, therefore, guarding against artamae of such dangers and attempts is a
matter best left open for the daily life of the wbpc, not for a theory to predetermine.
Equally importantly, this normative orientation ves it open for the public to determine
the levels of vigilance, the amount of power todfewith the government, and thereby,
leave the chance that the limited government catheasame time, be a strong one, not
castrated.

Third, pragmatic republicanism proposes that a-e@fistituted polity will adopt —
and continually uphold and nurture — a politicalltue of moderation. Political
moderation — again, a general public outlook —nseasential bulwark that enables a
polity to survive, to steer clear of internal srifof revolutionary instability, of
intolerance. What kills a republic — and what hdkd long-living stable republics in
human history — is loss of a culture of moderatialhpwance of excess in numerous
respects of public life. Here, a pure logician wbtétort, that a moderate would need to
be immoderate toward shows of immoderation — arel ahswer from pragmatic
republicanism, which is a perspective suspicious pofrely logical thinking in

constitutionalism, is a yes: moderation will needriclude the quality of ‘militantism’ to
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be viable at all, (Soltan 2008a). These three tlwmnative orientations are the sufficient
(but may not be exhaustive) procedural principteguide constitutional crafting toward
the envisioned constitutional polity. They arepwnoted, not ephemeral, not fitted only
for starting a constitution, but relevant and deeisndefinitely — just as any project of
constitution is a long-term process lasting indégig — for they are also constitutive
principles: they are not mere means to an endatmithemselves part of that end being
pursued.

Moving on, pragmatic republicanism turns to what aalled the basic empirical
conditions of a constitutional project — the ‘sjtas it were, where the constitution is to
be embarked upon. Again, three key categories amgoped as of central importance,
without claim to being exhaustive. The most impairtaf them — and for which the other
two are definitive circumstances — is the categufrgonstitutional capabilities. Human
capabilities are many, of course, and the capesildpproach has recently been richly
discussed in the wake of Amartya Sen’s and MarthasNaum’s works (see Nussbaum
2010, bibliography). Here, constitutional or pal#i capabilities (also referred to as civic
capabilities) is a slightly different idea. Withotihe necessary civic constitutional
capabilities found within a public, a particulamstitutional vision is most likely to fail.
Conversely, the constitution that will succeed viaé the one most in agreement with
extant capabilities — and the still better consittuis the one thatkalistically challenges
those extant capabilities upwards. Thus, insteaapébilities being used as a measure of
the success of a constitution or a policy, here ctpabilities are the category thakes

a constitution or a policy realistic or fails it.
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The second empirical condition is the context ofcestitutional project. Civic
capabilities are significantly (but not absolutelshiaped by the obtaining political
context. While it is not an agency category, anthésefore not involved in the activity of
constituting, context is quite literally the comstional site. Admittedly, it is a broad —
and potentially way too broad — category. PR, ihése argued, need not spell out the
strict limits of this category, but does need it be highlighted nonetheless. A
constitutional context may encompass issues ofi@lltontext, socio-economic context,
geopolitical context, and political-historic contgto suggest a few. The point that can be
clear from this, regardless of the breadth of ‘eatif is the situated-nessof a
constitutional endeavor. Given that, thereforepmastitutional project may not granted-ly
orient itself to some ‘universal’ goals, or Westeantric arrangements, or operate on
assumptions that are valid for certain societiefeoguided by values and norms of great
republics of history — all of these witnessed alb toften. That observed, the
constitutional context is not static — it is capabf, and inevitably does undergo, change;
only at any given point, it is nonetheless a specibntext, not just the same as anywhere
else.

The third empirical condition of constitution isathof continuity. Continuity is
neither an agency category, nor a structural dne;rather — for want of a better way of
saying it — a dimension of political reality itselfet us make several statements by way
of building up to an explanation of what continuityeans here. (1) A polity to be
constituted never comes out of non-being — theipubite site, the society will have
always preexisted, never a ‘clean board’ — and theans that, however dramatic a

change, a constitutional project is still a consitton of a preexisting political life. (2)
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The difference between evolution and revolutionome of degrees, not of kind. No
revolution is ever a completely new start — in fattictly speaking, such a notion about
political life is unimaginable at all. When a rentbn takes place — be it in 1776 in
America (see Levy 2009), 1789 in France (see Toalie's Ancien Regime and the
French Revolutioy or on the Tahrir Square — what follows is a tdebe continued on by
a people who has lived before the fact, led by ipbssew leaders who have lived and
been formed before the fact, under institutions tnodswvhich will have preexisted the
fact and will only gradually change from there ¢8) To say that any constitution is a
continuation of preexisting social life is not taysthat no change happens; it is also not
to say that change is undesirable — far be it ftbi: work. However, it is to say that a
successful constitutional project must be keenlgnaant of the inescapable fact of
continuity and be crafted in such a way that it i@sp to realistic, possible
transformations, and not the impossible kinds.

The continuity meant here, then, is not equivatenfpermanence’, but rather to
‘uninterruptibility’: life does and can change, butannot be interrupted, taken from one
track and put on another, as a toy train can basTimderstood, continuity is consonant
with the thrust of political conservatism, and dpeally, with the Burke-an concept of
constitutional inheritance (or “prescriptive cotigion”), (see Burke 1987; see also
Jacobsohn 2006), but only to a degree: they payswdnere the conservatives embrace
continuity as a normatively recommendable, substarghoice, and PR asserts the fact
of continuity as a disciplining, inescapable engaitireality facing constitution without

necessary normative import. For PR, continuitysiseatial because a disregard for it — as
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has been and continues to be seen around the woelads to failures, setbacks, and at
worst, to full reversals of the project.

These three categories, referred here as the déagirical conditions of continuity,
are what PR argues make up the ‘construction sitk raaterial’: the constitutional
project can only hope to succeed insofar as it aalety corresponds to the ‘site and
material’. Not to overstretch the metaphor, leb& noted that both the site and the
material here are capable of evolving, not statrgermanent).

Having covered the normative orientations and tmepiecal conditions of
constitution, pragmatic republicanism proceedsisoussing the manner of constituting,
or the practical mode of it. And that is craftiMghile the semantic and symbolic aspects
of this term are to be taken up in its proper placenay be now enough to say that
constitutional crafting means a public’'s engagemerractical political creativity — a
process that is continuous, free from pre-scripeetinique, open to learning while doing,
and - all the while — purposive (in the sense afgpmatic — task- or problem-driven — as
opposed to teleological or dogmatic). It is not eedingly useful to belabor any
definition of constitutional crafting. A more uséfxplanation of the concept will come
by discussing actual examples of such activityeesdly using the example of Norway
(Chapter 5). For any specific constitutional projex be tried, crafting will feature an
unpredictable amalgamation of particular experisncexperiments, strategies and,
definitely, mistakes that may not be possibly owtti in a work like this. While difficult
and in this sense inadvisable to define constmaliarafting, it should be obvious and so

recognized that of all four components of pragmegublicanism — a vision, procedural
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norms, basic conditions, and crafting — this lasthe one most directly tantamount to
constitutional activity, to constitution in its \eeform.

The four components of pragmatic republicanism magea whole, which one
might call a constitutional project, and they tdgetin the way they have been specified,
represent the political-ness of the constitutiojgmt. As is clear by now, no element of
the above is strictly defined although each openzadicular perspective, or puts a
particular emphasis. The logic — not a ‘pure’ lather a simple and pragmatic logic — is
that constituting a good polity takes place in thede of collective crafting, where the
thing being crafted is oriented through shared rabive goals toward a realistic vision
and is based on available empirical reality. Sithas a continuous project, all of these
elements almost necessarily evolve — the goalsseythe capabilities grow, the context
changes, and crafting features ever evolving desstovities and approaches. While the
tone and some remarks above suggest that pragmegtitblicanism is all about the
beginning of constitutional projects, that is necessary: all of the above applies with
equal relevance to both the United States and yimgy& Republic. Admittedly, however,
constitutional problems are more pressing among lateer type of cases, and so
pragmatic republicanism is geared more toward them.

This, in brief, is the outline of a particular ception of political constitution —
pragmatic republicanism. In the relevant chaptetsw (especially 4 and 5) that discuss
all of the above in much greater length, attentwiti be drawn to explaining how
pragmatic republicanism always maintains the malithess of the constitutional

endeavor in sight.
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TO conclude, good polity does not simply happeiitdslf — those that already exist
were achieved and have been kept by people, asé that are yet to come will have to
be achieved by people — under conditions not éntaleosen by themselves but whose
favorable conjuncture is significantly dependenttioem. The place of human agency in
attainment of good polity is not erasable. Humaanag itself, however, is neither an
abstract nor a constant category. It is somethiag) éxists and is exercised in complex
ways within a society, and a better term that cgaws socio-political situated-ness
would be civic capabilities. Civic capabilities,itbg the term for agency of people who
make up a political society and strive toward bregjevernance in their midst, then
suggest a historically and contextually situated evolving category. Thus, the ambition
of this work is to grasp the real and possible psscof developing political societies, or
good polities, by peoples given their circumstararas opportunities — an ever-prescient,
complex, but not impossible task — what has beer Hescribed as the constitutional

predicament.

This task, or predicament that the constituents,f& historical in the sense that
Paul Pierson identifies in saying that “importaspects of social reality can best be
comprehended agmporal processes. It is not the past per se but the dinfplof the
processes over time that is theoretically centraldnd not just theoretically, one may
add, (2000: 264italic added. But whereas Pierson’s wise point about histeryeiated
to ‘path dependence’ and ‘increasing returns’ argis that come out as overly stressing
the self-entrenching and self-regenerating socidipal phenomena, the present work
aims at locating human agency on that map of paffeident mechanisms. To go on

with it, Pierson himself notes “a sensible and ukehallenge”, which is that “to many,
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the significance of path dependence is belied byethdent dynamism of social life,” and
responds essentially by saying that path dependangement is not a determinist,
categorical claim. Fair as that may be, the beg@inder to that challenge, it seems, is to
note the presence and (punctuated, maybe) effecamdbilities: after all, in any path-
dependent political process, there is still songreke of capability, and depending on the
degree of entrenchment of the path, the degrealieihse of the concerned issue, and the
level or strength of civic capabilities, ‘criticalnctures’ or greater or lesser dynamism in
a society are to be observed. That is the mateepthsent work proposes to discuss in

relation to the greatest of all processes, politoastitution.
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Chapter 2
Avoiding Politics in Constitution

As it is made obvious in the preceding pages, parolitical grasping of the
problem of constitution is a highly methodologigalinfriendly, inconvenient task. It is
difficult to keep its entirety under control, lefoae arriving at clear, testable causal
propositions about it without analytically dissedfiit into simpler and smaller parts — it
is difficult to produce good science about politic@nstitution, in the mainstream,
positivist sense of ‘science’. The remedy to thituation among constitutional
scholarship, quite logically but very problematigahas often been apparently to avoid

the political aspects of constitution.

This chapter is an extended discussion of the tmsatisfactory approaches to
answering the question of ‘how to constitute a gpodtical order suggested in short
stylized form in the Introduction. This is not amuiry into the probable origins of the
twilight of a political understanding of constitution in a historical ®ersven though the
argument is made, in the next chapter, that catistit was understood in a proper
political sense by earlier constitutional thinkénasceable back at least to Aristotle, and
including Tocqueville, Montesquieu, and Machiayeih particular. Instead, this is a
discussion of several — four, without claiming thisbe exhaustive — analytic ways of
avoiding the encounter with the political in conprary political theory of constitution.
Let these four approaches be called the legaljntdgutional, the philosophic, and the

cultural versions of constitutionalism (LC, IC, P&nd CC, respectivelyf. With this

“0This ‘taxonomy’ issui generishere, although somewhat comparable and at legsalpacorresponding
conceptualizations can be seen in: Elkin (2006)z I(R000), Mcllwain (1947), Jackson and Tushne®@9
190). A rather different set of four meanings ofistitution is suggested by Castiglione (1996).
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kind of terminology, there is always a ‘want of atter way of saying it’, especially
concerning the three less usual categories: byt is primarily meant here is the
tendency to focus offiormal institutions and structures of government, whilglyf
embracing the argument about the key place of tutgths in general in any
constitutional project (as in Elkin 2006); by P@e focus is ondeal constitutional theory
and not on any and all philosophy pertaining tostitutionalism (because, for example,
Machiavelli’s is also a philosophy of constitutip@nd under CC, the point of interest is
cultural essentialismwhich very often plagues discussions of culturegeneral (see
Wedeen 2002); the important place of more dynanoioceptions of culture (as in
‘cultivation’) in political constitution is, to theontrary, keenly recognized and stressed
here. Thus, for want of better but un-cumbersomgswid saying them, these particular
four names will need to be adopted. These nuandebenkept in sight as discussion of

each unfolds below.

Identifying and critiquing the various un-politickinds of constitutional
scholarship is not the core of the present work,itblias an important heuristic value: it
leads to clarifying the concept of political comstion by discussing alternatives that
have lacked the political in them. The eventuauargnt concerning these four foils is
not that they are wrong and need be abandonecerydtie argument is that they are
unsatisfactory as stand-alone conceptions of datisth because they are severely partial
treatments of the question. Political constitutismot put up to displace all others but
rather to sketch the larger, more holistic constihal canvass where all these alternative
but partial approaches can fit if adequately reisenot as autonomous, self-sufficient

views, but as integral and interdependent parteebverall fabric of constitution.
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Thinking of the heuristic moment of this exercisaises one important
observation that can now be mentioned, but willdfefor further discussion in the next
chapter. The observation is that of the four vdsdisted here, legal constitutionalism
has been rather well identified and has figuredhascentral foil in a number of recent
works on political constitutionalism. There is aodasuspicion here that in most of such
works, legal constitutionalism has figured not omly a foil but also as a formative
framework. The political constitutionalism defendedhose works (e.g., Bellamy 2007,
Thomas 2004, Griffith 1978) seems to be noticeabigped by its very opposition to
legal constitutionalism. If the suspicion is at albcurate, such a procedure had an
unfortunate effect on those formulations of padticconstitution — the resulting
conceptions were just as partial and narrow asfdiie only focusing on actors and
processes slightly other than the ones held up hay légalists. In opposing legal
constitutionalism, in other words, these authoeséo have had a problem much more

with legal and much less, if at all, wittonstitutiontherein implicated.

The four distinct kinds of un-political constitotial approaches should help
overcome the trap: by discussing the legalism, tbamal-institutionalism, the
philosophic idealism, and the essentialist cultanalof these approaches, the hope is
ultimately to underscore the misunderstandingsaufstitution itseltthat they engender,
both individually and collectively. In doing so,eth, this exercise will help not only to
note the variety of un-political constitutionalidnut also to open up some previously

proposed ideas of political constitutionalism tiigue and revision.

Next, the four ways of eliding the political inregitution will be taken up one by
one: their core ideas and concerns will be outlimeth references to representative
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literature. With each of them, of course, the clasmot that some author or group of
scholars represent it in a pure form; nor is it¢teem here that all four together exhaust
the variety of un-political constitutional thinkinés already said, they are invoked here
rather for heuristic purposes, not for a compreivengliagnosis of the field of

constitutional theory. Once each of the four hasnbeutlined, their partly shared and

partly distinct ways of avoiding the political whle discussed next.

Legal Constitutionalism

Legal constitutionalism is by far the most prominenand for many, the only —
problematic way in which constitution has been ewad (Bellamy 2007, Thomas 2004,
Issacharoff 2004, Griffith 1978, Balme and Dowd[@02). With major authors in this
tradition including Friedrich Hayek, Ronald DworkiRichard Epstein, Frederick Shauer,
and many more, legal constitutionalism may be gaicbe a negative constitutional
variety (see Elkin 1993: 21ff): a perspective tpabritizes limitation of government
power by encapsulating public life, and especititly capacities of government, within
confines of law; or as Dworkin eloquently put it breating aLaw’s Empire(Dworkin
1986; see also Lowi 1969). Such limitation/encagisoth is made possible, for one, by
adopting and entrenching a bill of rights or itsieglent, deriving those rights from the
doctrine of natural right, for another, by elevgta constitutional court and its power of
judicial review — staked on the promise of legas@ning — above more clearly political
institutions of power, and for a third, by codifgirall law and especially constitution
itself into an (increasingly detailed) written Ctaingion (see Quint 2007). In all these
ways, the overarching concern under legal conatiitatism is with making sure that the

government does not overstep its limited territottyat the rights of citizens are
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sacrosanct, and law — with its certainty, logiegctability — maximally dominates over
the uncertainties of the political sphere. In thswv then constitution is essentially about
law, and constitutionalism — about government by, la

A number of more specific mechanisms and instruman¢ invoked to give this
conception of constitutionalism life. Perhaps thestrencompassing of such elements is
the doctrine of rule of law (see Stimson 2008).aAshiguous as it is ambitious, the noble
of maxim of “rule of law, not men” in public lifesia difficult concept, which at every
attempt of its disambiguation quickly tends to kpon problems. Thus, Shklar’s
objection in her critical essay on four contempgpraule of law’ scholars (Hayek,
Dworkin, Fuller, and Unger) is the various waysahich each has failed to account for
the political-ness of the setting where rule of iavsupposed to work (Shklar 1998, Ch.
2). In a similar critique of ‘rule of law’ scholarglkin offers an interesting discussion —
among others — of Friedrich Hayek’s contributionfiquing it (and the work of his
intellectual kin) as an attempt to override, orreve suppress, the more prior issues of
democratic citizenry and political institutions,I{ia 2006: 81-84). Not unimportantly,
some recent republican theorists can be accoumehathe rule of law camp. In their
respective relevant works, Quentin Skinner (1998&) Rhilipp Pettit (1997) come to find
the defining republican principle to be essentialig principle of rule of law. Pettit in
particular is notable: for him, the distinctive uigtican conception of freedom as non-
domination, when imagined practically, is primarifynot exclusively a function of
government (or rule) by law (1997).

More practically, legal constitutionalism, anchoedthe doctrine of rule of law, is

particularly interested in two interrelated meclisams: on the one hand, the reliance on a
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constitutional court endowed with the power of gidl review, where the court plays the
role of a constitutional gate-keeper by subjectimgre political processes — especially
ones produced in the legislature — to the scrudinggal reasoning that is itself guided by
the standard of a written Constitution; on the otiend, the reliance on constitutionally
entrenched — and therefore, not subject to funpioditical debate — set of citizen rights.

The logic of the former is captured in a criticadspage from Elkin on American

legalism:

“the courts, and especially the Supreme Court, thee custodians of legal
reasoning and the law; the Constitution is a fofnaw, that is, the higher law; the
courts in their exercise of legal reasoning aredingtodians of interpretations of the
Constitution; the Constitution defines the basiodure of the American regime; and
thus the courts, again especially the Supreme Cargtthe interpreter, and, given the
relative open-endedness of much of the Constitutitve definer of that basic
structure” (Elkin, ibid: 98).

What results from such a logic (which is, of courselmittedly somewhat
exaggerated for a succinct for formulation) is dagable diminution of the political side
of constitution. In an argument sympathetic witlkikEls, George Thomas argues for a
need to revive the political constitution that Msah and colleagues had originally
envisioned (Thomas 2004). This un-political aspett legal constitutionalism is
reinforced by the even more depoliticized doctwheights. Mary Anne Glendon (1991)
and more recently Sonu Bedi (2009) offer critiqog4.C: on account of these legally
defined and protected civil rights — and their umdable reliance on the judiciary for
adjudication and enforcement. Still earlier, aicistn of propositions for written and
judicially enforced bills of rights, though on sowteat different grounds and in the
context of British constitution, was made by J. @. Griffith (1978). Griffith, not

mincing words in his provocative essay, referreth®midea of codifying a bill of rights
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as ‘nonsense of stilts’. On LC’s over-reliance adigial review and ‘rights talk’, and a
wide variety of other manifestations, Richard Bmlaoffers a comprehensive critique
based on the cases of US and, to lesser extentodstitutionalism (2007).

While most of LC scholarship has focused on the Acae and British experiences
(and a limited number of other cases), which bglfits a big part of its problems, the
shortcomings of LC have not been missed on scholtasested in younger and therefore
brittle constitutional attempts in other parts bé tworld. Samuel Issacharoff critically
invokes legal constitutionalism in his discussioh ppoblems attending the Dayton
Accords settlement of the Bosnian conflict (2004¢sides raising some of the same
subjects as many scholars of Western constituismallssacharoff particularly notes the
problems of reliance on a written constitution -d @he Bosnian ‘Dayton Constitution’
has been a particularly notorious one — for a sdyativided post-conflict society. In a
bold if precarious attempt to talk about constdodilism in China, the editors of a
volume similarly raise concerns about the Westeertdadition that is singularly focused
on “judicial power”, which they contend is an “aally incomplete” view of
constitutionalism, (Balme 2009: 2). They expreggleconstitutionalism in a succinct
syllogistic proposition similar to Elkin's: “constitions are phenomena that are regarded
as laws; law is a phenomenon that is enforceableobyts; therefore constitutions must
be phenomena that are enforced by courts; andftihereonstitutionalism is principally a
product of judicial power,” (ibid). This conceptiah constitutionalism, the authors warn,
“presumes a constitutional system that is alreaditively mature”, and while possibly

valid for cases like the United States, “it doesmpoitself provide an accurate description
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of what happens in younger and more emergent t¢ongtial cultures, like that of
China” or Kyrgyzstan, (ibid).

Such “younger and more emergent constitutionaucedt’ have much more to lose
with a misleading conception of political constitut. Predictably, in most such cases
courts have little, if at all, role to play in caitstion and politics, so an excessive court-
reliance, except in corrupt ways, may not be a lprakthat applies to them. However,
adopting the constitutional language of establisipadities, these ‘cultures’ insist
nonetheless on seeing constitution as a matterapiymof getting the law right.
Practically, that usually boils down to the writt@onstitution: the writing, adopting,
amending, or replacing, of it. While some may deasia “political paradox”, it seems
rather very natural and predictable that “constng without constitutionalism” should
arise aplenty when around the world constitutimlbecomes equated to the adoption
of a written legal document, (see Okoth-Ogendo 19B&cisely that has been the gist,
and the tragedy, of Kyrgyzstan's constitutional amse: it has gone to seven national
constitutional referenda, in addition to a few f@ament-based constitutional changes, in
the matter of twenty years. The opposition alwagmanded “constitutional reforms”,
and the government — whichever happened to be fineof kept “responding” with
“constitutional reforms” that only served its owarposes. Thus, legal constitutionalism,
to the extent that it was the guiding perspectinghe challenge, became its own victim:
the preoccupation with law in a narrow sense letthéoultimate corruption and hijacking

of it by politics of a narrow kind.
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Institutional Constitutionalism

If legal constitutionalism — in the narrow, problatic applications of it seen in
Western scholarship and non-Western practice — doesvork, formalistically-minded
versions of institutionalism in constitutional srship fare no better. This second of the
heuristic quartet refers rather narrowly to forraat positive institutional structures of a
polity, and to “institutional design writ large” ah Adrian Vermeule has pointed out
(2007). A word of caution needs to be inserted hastitutions, rightfully, lie at the core
of any constitutional polity — and the very pointagdjuments in Elkin (2006 and 2010)
and Elkin and Soltan (1999) to this effect make riieter very clear as far as they go.
Thus, when Elkin states that “[c]onstitutional theds strongly institutional in focus”
(2010: 224), that is very broad; saying “institusoare then simultaneously ends and
means; ... they are constitutive” (Elkin 2006: 11iMeg some more direction, but is still
rather open ended. Grasping the scope of institsittleant in his work, one requires to
put it together with concern for capable citizepsfibid: 83, 95) and the idea of public
interest politics, and with “mores, virtues, soctavisions and statesmanship” (Elkin
2010: 224). Thus, within the vast and difficult garage of institutionalism it is all too
easy to dress up constitution in the skimpy buitsiacket clothing of “official” and
formal institutions.

Harry Boyte resolves this complication rather llgicbffering a more preferable
way of understanding institutions: “Rather than isgeinstitutions as defined by
structures, procedures, rules and regulationsca@hgentional way of looking at them, it

was necessary to reconceive institutions as liaimd dynamicommunitieswith norms,
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values, leadership, and cultural identities,” (Rog011: 94 italic in original}® It is only
understood in a manner like this that instituticas fully carry out their proper part in
the project of political constitution. ‘Structurgstocedures, rules and regulations’ are
only meaningful and effective viewed as decisions autputs of institutions rightly
understood. To give this understanding of institasi a firmer foothold, it is worthwhile
to speak of a ‘capabilities institutionalism’ asntasted to a proliferation of “new
institutionalist theories” in recent political soe* But our institutionalist
constitutionalism (IC) pushes in the opposite dicet

It is when constitutionalism is understood (or defl) as ‘limiting the power of
government’, or limited government, that institu@ist constitutionalism is readily
invoked. At its origin stands the doctrine of sepi@n of powers, with its resulting
mechanism of checks and balances that is commatnilyltaed to Montesquieu and most
successfully contrived and put to work in the Aroan constitution as understood
through theFederalist PapersBoth the British and the American cases of sejmaraf
powers have, willy-nilly, worked out (but here, seey., Elkin 2009 and Levinson 2006)
— and only because they worked could James Mcllwamplain about the doctrine.
“Among all modern fallacies that have obscured thee teachings of constitutional
history, few are worse than the extreme doctringhef separation of powers and the
indiscriminate use of the phrase “checks and balkinc.. Political balances have no
institutional background whatever except in thegmations of closet philosophers like
Montesquieu,” (Mcllwain, 1947: 132). That is, oMshen separation of powers worked

was it plausible for Mcllwain to observe its “weakeg” effect ongubernaculum(the

*LElkin’s (1993b) definition of a third aspect oftitutions — as formative of civic character —lisse to
this understanding of institutions.
2 A separate work in the form of an article on ‘daifiies institutionalism’ is in progress.
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realm of the executive) vis-a-vjsrisdictio (the realm of law and adjudication) — the
point of his complaint.

The British separation of powers does not owe itskimg to Montesquieu; even
the Publius cannot be quite fully credited for shecess of the American case. But they
were all superb constitutional thinkers — and tisatvhy their names got so strongly
attached to the idea of separation of powers, detks and balances. Contemporary
institutionalist constitutional scholars, alas,Kate abilities of Montesquieu and the
Publius. Mcllwain’s complaints about “the extremecttine” and “the indiscriminate
use” may have only now become deserved if addressediay’s culprits.

Today, it is hardly possible to come across ange/@irguing against separation of
powers; it is asine qua norof contemporary constitutionalism. Yet just as westioned
its validity, so formalistic and positivist its dpmation has become. Lacking the
contextual depth of both Montesquieu and the Ana@riEounding Fathers, the issue has
become just another item to be check-marked inntlieng of constitutions. Thus, one
can see an article that begins by equating cotistidlism to “[adopting] a written
constitution” to go on to specify “three fundamémanstitutional inquiries”: into human
nature, into institutions of government, and imtdividual rights to be protected, (Epstein
2011: 290 orf}. Epstein is a good representative of contempaguasitivist optimism, as
he proclaims that “conscious design ... is a negggsit an option”, and bravely puts the
qguestion thus: “...what institutional features a [tem - ming constitution can put into

place — legislatures, executives, judges, admatige agencies — to help constrain the

“3 Not entirely coincidentally, one might note thatsein’s three ‘inquiries’ quite closely correspdncbur
philosophical (PC), institutionalist (IC), and, & lless obviously, legal-slash-essentialist cult@it&€/CC),
respectively. Overall, Epstein is, however, a redned legal constitutionalist (LC), (see Elkin 2088&-
86).
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manifest and pervasive imperfections in both theegaoed and the governors,” (ibid: 290
and 291-2). The language of constitutiortlsign and choice has indeed become

ubiquitous among institutionalists. Thus, we withethe prominent debate about
“constitutional design for divided societies” betme Arend Lijphart and Donald

Horowitz, (see Choudhry 2007: 15ff; O'Flynn 200847738 for brief reviews), where

each proposes a competing alternative, focusinglectoral-representational systems,
that should make the divided societies of the werllde Sunnis and Shiites of Iraq, the
Hutus and Tutsis of Rwanda, the Bosniacs, Croads Serbs in Bosnia, the Pashtuns,
Tajiks, and everyone else in Afghanistan — somelable to share a workable

constitutional system.

Possibly the most troubling, if occasionally conhida the prolific literature in
comparative politics about choice of forms of goweent, and especially, one based on a
parliamentary-presidential spectrum (see, e.g.pdteand Skach 1993; Cheibub and
Limongi 2002; Fish 2006). In a popular-scholarlyticke, one author scolded the
Ukrainians for not knowing recent political sciencesearch, which has already
established parliamentary system to be the betigice for democracy, contrary to their
stubborn insistence on variations of presidential{®/mland 2010). The author proudly
cites a rich variety of constitutional choice tleamparativists have identified, including
“super-presidentialism”, “semi-presidentialism”, ighly presidentialized semi-
presidentialism”, and maybe most ingenuously, “bedal presidential-prime ministerial
semi-presidentialism,” (ibid).

Given such ‘advice’ from political scientists, & no wonder that strange and

curious things happen in actual constitution-makiignemorable debate took place in
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Kyrgyzstan following the March 2005 ‘Tulip revolati’ — the first of the recent two
forced changes of government. The president, théapeent, political parties, and
anyone else who cared, took sides on which chomddvbe best for Kyrgyzstan's new
constitution: presidentialism or parliamentarisnt. ghe point, then-President Bakiyev
tasked a working group to design (meaning “writé) tipree drafts of a constitution: one
with parliamentary, one with presidential, and ovith a mixed system of government.
That the experiment went nowhere need not be aisarprhe same debate, however,
took a more serious turn when following the secdrevolution’ of April 2010
Kyrgyzstan's new interim leadership opted for a enparliamentary option. The many
critics of the move included then-President MedveafeRussia who thought it would be
a “catastrophe”, and the supporters included sontlee US government who thought the
move would usher in a viable democracy.

The point here is not to unreasonably reject athsoptions, but to ask the good
“policy question” which is “whether one can stickyainstitutions into some particular
conditions and expect that they would functionha same way as they have functioned
elsewhere,” to quote Adam Przeworski (2004). Theeoke of Przeworski’'s question is
equally important: whether a state is locked itoeixisting institutional system and no
serious change is thinkable — as Medvedev’s opialoout Kyrgyzstan would suggest.
The answer has to be somewhere in the middle, thaugely not a mathematically-
arrived middle: it must be that institutions argertable to some degree, and that they
are changeable and not permanent to some degreequBstion is where and how these

two propositions meet.
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Cultural Constitutionalism

The less explored member of our constitutional wwarbut again mostly
problematic even in the limited scope of attenttonit, is cultural constitutionalism.
When it is not conflated with ordinary ethno-naabsm, the cultural constitutionalist
approach is usually an appendage to the primagglland institutional discussions, not
a thing on its own. In such conventional constinélism parlance, cultural factors have
been construed mostly in very essentialist, paedchnd primordialist ways. To remind
of an earlier warning, it is precisely such essdist, static notions of culture that are
targeted here. Similar to the point about insttog, culture — as in
constitutional/civic/political culture (or its moractive kin,cultivation) — has a central
place in constitution. But that potential — nedgsseven — is cut short when culture is
sold short for certain myopic, static ideas. In pi®blematic meanings, predictably,
culture in the context of constitutional theoryigble to the same important criticism that
the idea of civic culture, or political culture, svaubjected to in political science in the
wake of Almond and Verba'sCivic Culture the liabilities of parochialism,
ethnocentrism, determinism, and so on (see Sabe@tv). A concept of culture that
defines a society into a still-life — either homngeus or heterogeneous [as might be
applicable to multiculturalist as distinguishednfranter-culturalist arguments (see Tully
1995)[* — once and forever in the most decisive aspedisabfsociety is, indeed, neither

accurate nor helpful for a political science, cansbnal or not.

*4 The rhetoric about multiculturalism having faileg Angela Merkel and some others in recent times,
much criticized in the media, can be seen as arisiacisely from this problematic conception and
application of the idea. See, elattp://www.dailymail.co.uk/news/article-1355961/Nias-Sarkozy-joins-
David-Cameron-Angela-Merkel-view-multiculturalisratied.html
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Take the already noted essay by Donald Lutz (2000&re he defines a version of
a constitutional triad, culture-power-justice. @itare, he writes: “[the] term is here used
in a more formal, anthropological sense to refea &hared set of symbols, [...], that is
passed from generation to generation.” He goe® @ay that “cultures” are “historically
pre-political because they were used long befoeectieation of the formalized political
systems of any type,” (128). Predictably, he sutgyélsat “the cultural element is
generally found in long preambles, opening dedlanat and more recently in bills of
rights. The definition of citizenship and/or chaeazation of who belongs to the people
or nation ... is also a fundamental expression otcthiural element,” (ibid). All of these
guotes clearly indicate a very essentialist anflegeimeaning of culture: it is a body of
fixed ideas and notions particular to a self-defgnation, unique and timeless. Similarly
concrete, reifying cultural elements are found indern constitutional preambles as
discussed in a recent article by Sanford Levin&iii{), where he cites many examples
from around the world, including Ireland, Pakistdgland, and South Africa, as he
wonders whether preambles — the often overlookeghesingly regarded item — have a
meaningful role. If all such attributes are whatlyrdefines a constitutionally relevant
meaning of culture, then it is a short step to mguhat some cultures are unfit for
constitutionalism (see Kedourie 1994), and othdtuces, already luckily constitutional,
are fixed so as to preclude constitutional develapimevolution or change.

A compelling critique of cultural constitutionalisns found in James Tully’'s
already mentioned boold Strange Multiplicity(1995). Tully writes about the problems
of cultural recognition, about the incapacity ofgreng conceptions of what he calls

‘imperial modern constitutionalism’ to recognize ltaval diversity. Essentially, the
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‘modern constitutionalism’ that Tully outlines andtiques — for its being anti-cultural —
can be taken as an example of our cultural comistitalism. It is an understanding of
constitutionalism constructed after the image ofrdpean civilization’s historical
development, from imperial times to today, exptassionly in the language of that
civilization, and therefore, only able to entertéathers’ insofar as they fit in its own
world and language. While cultural recognition aglhs has not been resented in
contemporary constitutional theories — after al, éxample, Kymlicka’s [whom Tully
mentions critically] multiculturalism is about theearch for cultural recognition (e.qg.
Kymlicka 1996) — Tully objects to the essentialgitotalizing language of such theories.
Modern constitutionalists operate on a “shared epnhof identity” which comprises such
concepts as “culture, citizen, society, communggsociation, nation or people”. “The
concept of identity”, Tully objects in agreementhwpost-modern critics, “... is unable to
account for a crucial feature of contemporary idgnthat it is always different from
itself, as well as from others,” (p. 45). Opposedfte problematic narratives of modern
constitutionalism in regards of cultural diversityully finds a living contemporary
constitutionalism where cultural recognition takgsce through an ongoing constitutive
negotiation. He writes: “Constitutions are not tixenchangeable agreements reached at
some foundational moment, but chains of continudércultural negotiations and
agreements in accord with, and violation of thevemions of mutual recognition,
continuity and consent, (183-4). Tully spells ont sSome detail how contemporary
constitutionalism works in the actual constitutibongorld. One may have some
reservations as to the validity of the somewhatrlgveptimistic depiction here by the

author. However, the more important point aboutpitawblems of cultural essentialism in
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political theory — and often in political practidep — is made amply clear in this brilliant
book.

The world of constitutional practice, predictablglentifully complements the
failings of academics to articulate — and to locaiin constitutions — a more workable
and helpful conception of culture (but see Wede@d22 Jacobsohn 2006); problematic
insertions of ‘cultural element’ into written coitstions of course owe primarily to their
authors: the drafting commissions, politicians, amobilized groups of citizens, (for a
recent difficult drafting occasion, see Barnett Ru2004) on “crafting a constitution for
Afghanistan”). Kyrgyzstan provides some tellingudtration. For example, a staunch
opponent of the parliamentary form of governmemntonpnent politician Adahan
Madumarov made it a key argument of his party’®n¢¢2010) election campaign, that
Kyrgyzstan needed a single ‘strong hand’ in theceffof a president, a version of an
‘oriental despotism’ argument; a similar point veden made by many pundits in Russia
— rather literally wondering whether parliamentanle befit an Asian society. The
opposite side, on the other hand, appealed toaimsuperficial cultural arguments that
because the Kyrgyz in the past had a nomadic eultbat defied strong central
authorities and featured a sort of warrior demogramd because the Kyrgyz were
traditionally organized along primordial tribal gius, parliamentary government could
work much better than presidential rule. On thestjoae of secularism, one side argued
that secularism was a cornerstone of the universliire of recognition and human
rights and was properly spelled out in the Contity whereas the other side argued that
it was an alien Western imposition upon the Islamudture of Kyrgyzstan in which

secularism has no place. And of course, as notembbstitutional scholars, the preamble
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of the constitution was always a site of ‘cultustlicontestations: the current version of
the document, heeding to greater cultural seniti@mong its drafters, avoids openly
Kyrgyz-centric declarations, whereas most of thdeolversions had very explicit

references to ethnic Kyrgyz privilege.

Philosophic Constitutionalism

The last of the quartet of problematic constitutioapproaches is philosophical
constitutionalism (PC) — or ideal constitutionalisWithile philosophical, or even ideal,
constitutionalism is not a term seen anywhere lkgef@t least by this author), the
inclusion of it presently is warranted on sevenaunds. First, if constitutional thought
had an origin ever, it is undoubtedly in politigddilosophy — it is too big an elephant in
the room to be overlooked. Second, a number ofcsrivf un-political constitutional
thought have specifically taken issue with idealgdophic thought for its avoiding the
political (e.g. Elkin 2006, 2010; Barber 1988; Mi®ufl993). Third, in considering it in
relation to the other three culprits — and to jpadit constitutionalism — PC cannot be
included or subsumed under any of them. In facg basic level, all of the preceding
three conceptions of constitution owe to PC: sofmin® core underlying principles and
logic behind all of them is the fruit of philosophl inquiries into constitutional issues.
So, what is PC, and why is it problematic?

This version of constitutional thinking igprima facie the least able of
accommodating the messy political-ness of the maittas interested in the ideals of
constitution. Instantiations of PC in both old arahtemporary literature are numerous;

they do not neatly fall under a single organiziagit and theme. What unites them all —
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per definition of PC in the present work — is opera at a necessary (and very high)
level of abstraction from the empirical life. PCimpossible without caveats such as
ceteris paribusassumptionsuch as equality and especially equal rationalityong all
humans.

Possibly the earliest known example of P('le Republiof Plato. Socrates and
his interlocutors, sitting in Piraeus near Athemghe period of the long Peloponnesian
War, and arguing about the meaning and worth digeisend up building a city in
speech, an ideal republic where they could seeg@anhd see why it was better to be just.
The Republicis probably the clearest instance of architectonic work, as Wolin
describes Plato’s political philosophy, as distisged from political thinkers who took
political life more as a problem of management, ipaation, dealing with, e.g.,
Machiavelli (Wolin 2004: chapters on Plato and Maghlli, passim. That is, the work
re-imagines the entirety of political life from A &, or, re-constitutes the society ‘from
scratch’, as it were. For the ominous implicatiafighe city in speech for actual social
life, if ever imagined as so applicable, and esgbcfor its effect on posterior political
thought, Karl Popper counted Plato as the firsthef enemies of open society (Popper
1971). Popper’'s conclusion may only be defensibievery circumscribed and slim
grounds, and for the present purposes, Plato’s ati@ortant constitutional workghe
LawsandThe Statesmarfor example, may be better choices to pick. Timtéd point
here is only thaThe Republictaken as it is, represents a very good instahB&o

Possibly the most important contemporary PC thinkepredictably, the late John
Rawls. Between his two most eminent worlés, Theory of Justiceand Political

Liberalism Rawls offers an impressive idea of political ddoson — nearly as
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architectonic as any work of earlier times. Withelgborating on Rawls’ overall project
— given the plentiful supply of such literature éytremely more capable students (e.g.
Barry 1973 omA Theory of Justige- it may be excusable presently to simply indicat
number of key elements of his constitutional thdughelements that are, of course,
philosophic and are, ultimately, problematic forngeincapable of accommodating the
political. Such problems start from the very begwgn— and here, of course, all
contractarian theories join: Rawls’ original positiand veil of ignorance resolve for him
the inconveniences of ‘circumstances of politi&el{amy 2007: 5). No such instruments
are available to resolve such predicament for apyriag (or mature) constitutionalists.
From that moment, Rawls has almost irrevocablygoaways with the irreducible and
unavoidable political-ness of constitution. Theirentich constitutional vocabulary that
Rawls subsequently works up — from the two prirespdf justice, to assumptions about
the critical human capabilities, to overlapping semsus, to the idea of public reason
(and the curious notion of background culture)dé&diberation and its exemplars, and
numerous other fine concepts — all of them areinkdito remain the thing of PC, and
incapable of informing actual political constitutian any material, practical way. Given
that Rawls maintained that his work was ‘politicalpt metaphysical’ (1985), this
complaint against his monumental work is not ehtimaisplaced. A more thorough
critique of ideal theory (of Rawls, mainly) fromcanstitutionalist perspective can be
found in Elkin (2004).

From a somewhat different — and somewhat unexpeciatner, Philip Pettit can
also count as a contributor to PC also (after dounting to LC), albeit not his entire

work. His signature conceptual achievement, tha iolefreedom as non-domination, is
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again the case in point (Pettit 1997). He offegiaque of two existing conceptions of
freedom — non-interference (negative) and developngeositive) — by use of some
interesting examples (slaves and spouses) aneénefes to some close reading of various
sources (e.g. Hobbes). In place of these problersaticeptions of freedom, he proposes
the idea of non-domination — and elaborates it withilarly interesting fine work. At the
end of this critique and construction, a constitodilly-minded reader (and Pettit is, of
course, a highly constitutionally minded thinkeg left wandering how the fine
differences actually play out in political life, w@hat extent one kind of un-freedom is
worse than another, and to what extent a generhlicpis likely to share along
distinguishable lines particular conceptualizatiom$ their freedom so as to
correspondingly form their political attitudes addims. Ultimately, it appears, Pettit’'s

fine work in this regard is largely of relevance philosophers.

Avoiding politics in constitutional theory

All of the above approaches to thinking about dtusbn, in their different and
shared ways, have avoided the necessarily politicailire of the taskThat is the
problem. Law, institutions, culture, and values aondms are not to be rejected as wrong
themes for constitutional theory; in fact, they arguably all that constitutionalism is. A
sound constitutional thinking will have all of tleescategories in the center of

consideratiorf® But there is a great difference between considezch and any of these

“5 Bringing all of these categories together is obsly not easy; these dense lines are some indicatio
“[Constitutional theory’s] strong institutional fas includes the politics that are given form by the
workings of institutions including those that antm&, surround it, and operate within it. But ctitegional
theory cannot solely be concerned with institutiirisis to meet its obligations to provide guidanfor the
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categories discretely, as definite, clear, and teort€oncepts, and considering them all as
partaking in acomprehensive political proceshat is constitution. The prevailing
constitutional scholarship in the four describedspectives is clearly more identifiable

with the former, more problematic approach.

All of the four approaches seriously overlook thgnamic factor of civic
capabilities. If there is any implicit — and thergidealized — capability being assumed in
any of these four perspectives, it will have toaeapability to strictly and uniformly
obey the structural and regulatory arrangementstkigatheory proposes. Admission of
the productive, creative, resisting, critical anthes more active aspects of civic
capabilities will inevitably render the theories sustainable. This disregard for
capabilities may as well be no wonder since theatgre part of contemporary
constitutional thought — especially LC and IC -gisded by the interest in taming human
behavior, be it in terms of ‘limiting the governnteor producing of ‘law-obeying
citizens’. The problem is that the desired outcahéhese theories is only achieved by
assuming the problem away. Capabilities, of couase nhot all positive and conducive to
constitutional order, and taming — or better saidlfivating and ‘ennobling’ — their
negative effects into positive ones is a key camoérconstitution; only doing so requires

working from that messy reality of capabilities, not past @uad it.

To the emphasis on civic capabilities, it may bdonted that the more

constitutionally urgent ‘capability’ is usually ¢adl power, by which it is usually meant

creation and maintenance of good regimes and detaggters. It must also concern itself at a minimum
with mores, virtues, social divisions, and statessh#. The institutions that are constitutionalbttyes
principal concern are ones directly involved in tha&king. In good regimes, law forms much of the
substance of what might be called the norms op#wple whose institutions these are...”, (Elkin 2010:
224).
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competitive elite power, and when such elite poisdioused in an office, then it often
turns to coercive power. Hence, it may be furtleenarked, that it is more appropriate to
speak about ‘taming’ of power, of ‘limiting goveremtal power’, or the power of those
who attain governmental authority, rather than alsosuunspecific, nebulous notion of
civic capabilities. After all, in its so many vaigs, both obvious and latent, it is power
that both enables political life and at the sametendangers and corrupts it, it may be

asserted with reference to numerous literatbire.

The answer to these retorts might be simply ‘bbicaurse!’. Of course, power is
the cornerstone and most ubiquitous problem oftttatisn. But precisely because of its
ubiquity, and if more narrowly conceived, then alsecause of its reductionism, the
concept of power can too often lead to foreclosing further discussion. Because it is
such a ubiquitous phenomenon, it ends up redudiagotirview of a political thinker,
subsuming everything else about social life untleffhe concept of civic capabilities
includes in it the meanings assigned to the conakepbwer, but it also situates power in
agency (of citizens) instead of leaving it in thestaact, conveys the idea of its variability
more clearly, lacks the same ‘predatory’ effecttba universe of social life that the
concept of power enjoys, and plainly, does not kibar same stultifying intellectual
baggage that the concept of power has built up adem times. If power has come to
stand for ‘whatis’ for the realists of various branches, then cdfigs stands not only

for what is but also for whatan be(but not for ‘what ought to be’, to avoid a likely

8 The literature is indeed vast, although some efitlost common references would include C. Wright
Mills (e.g. 1956), Michel Foucault (1980), and het back, Nietzsche, Weber, and Marx. A good
argument, complete with a helpful mapping of therdture, is still Steven LukesPower: A Radical View
(2005).
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confusion). Therefore, for thinking constitutioraltivic capabilities is a more preferable

concept, by including the idea of power but avaidine pitfalls of the concept of power.

In all four of the approaches, there is also acealbdle lack of appreciation of the
empirical continuity of political life — that ishé fact that no arrangement of political life
is ever ‘once and for all’ but is always subjectréwision or reaffirmation because no
agreement in political life, with its infinite aneven inscrutable plurality of agents and
factors, is ever quite fixed. Recognition of thiackof continuity would require viewing
political life as analytically very uncertain, retint to proposition of clear and logical
causal (or correlational) statements about it. @aity — understood not as permanence
but as (flexible) uninterrupted-ness — is a keymelst obligatory for any analysis of

political life, and hence, for any constitutionadalssion.

Not least, these four approaches in their varyirmysavalso tend to disregard
constitutional context, or the situated-ness of eogstitutional project. The truth is, of
course, that these apparently universalist thearesthemselves products of situated
constitutional experience — be it that of the Ushi&ates, Western Europe, or the ancient
Rome. Where CC may be one approach seemingly neistrniined by contextual
fidelity, that is not quite correct. If anythindye criticism of James Tully against certain
multiculturalist theories is in large part a crgim of de-contextualized ‘imperial
constitutional’ thinking. Contextual awareness irc@nstitutional manner is one that
admits both the situated-neasd the openness to change within political continuity
Cultural essentialism, therefore, is no equivaleintontextual awareness but quite the

opposite of it.
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Thus, all of these four constitutional approachesheir somewhat differing ways,
have taken the political-ness of constitution outhe picture by disregarding some key
empirical properties of constitution. This disretyaould not be compensated by stronger
normative and theoretical argumentations or largeymparative studies. As has been
remarked earlier in the introductiooonstitutionally speakingheoretical precision and
elaborate philosophical argument may be quite theng kinds of emphases. The much
greater and more urgent concern is with the dynamafcconstituting, because that is
where the political nature of the predicament liesd that is also the only way
constitution is realized. Almost any piece of wigfi on constitutional matters in the
manner of any of our four perspectives tends toemfak a very clear, very logical,
precise and fine reading. The problem is that @uene of the subject matter — political
constitution — does not lend itself to such elegamaless accuracy is compromised (see

Salkever 1999).

This outcome — of avoiding the political-ness ohsiitution — could be explained
rather simply (or complicatedly, maybe) by the vetgndards of contemporary social
science, and political science in particular. Akithas argued, constitutional theory is a
different kind of a subject requiring, essentialtg, own disciplinary kind: it cannot be
dealt with simply as one theme among others witheristing disciplines
(compartmentalized and specialized as they arspchl sciences or law, (see, e.g., Elkin
2010; see also Gibson 2011: 126-127). As has betal earlier, political constitution as
defended herein defies some of the central terfétpod science’; it cannot be done in
compliance with them (Elkin 2010: 224). Any questmf political sort, constitutional or

not, can only be addressed with the political pdaicethe center of discussion.
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Over the years, a number of critical works haveemut concerning the deficit
of appreciation of the political and politics forhat it is. In a classic essay APSR
Sheldon Wolin spoke in criticism of political sceen for prioritizing method over
substantive issues, which he argued led to evemtsalation of the discipline from
actual political life, to stultification of imagiti@e thought among growing conscripts to
the profession, (Wolin 1969), and later, to fasimgna democracy in its own image
(Wolin 1996). At about the same time, from a ratthéierent direction, a no less famous
essay by Michael Oakeshott attacked what he cdlaibnalism’ in politics — a
‘technique’ of thinking about politics based ondtand sterile rational logic, (Oakeshott
1991)*" Yet another call for restoring politics to its psy meaning came a bit later from
Bernard Crick, who argued — anchored generalljhédimate of British politics — that a
number of themes, or rather, ideological -ismgtea in various philosophic arguments,
had eclipsed the real core of what politics wasjctyhin his view, had a right to
independent recognition (effectively, Crick’s pmig amounted to a form of republican
political theory and practice), (Crick 1993). Banja Barber, in his turn, came out with a
rather polemical — but eloquent as usual — outgajirest ‘the conquest of politics’ by a
series of major liberal political philosophers atiaborists, where his objection was
particularly against the liberal theorists’ prizin§theoretical [philosophical] certainty —
about a world of politics that, if anything, wascerntain, (Barber 1988). To end this
listing with (without exhausting such examples)e anight mention the work of Chantal

Mouffe, whose line of argument is somewhat simiaBarber’s, although she comes

" For an illuminating and brief discussion of agreatbetween Wolin and Oakeshott, see Aryeh
Botwinnick, “Wolin and Oakeshott: Similarity in Dérence”, (2001).
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from (and goes to) a different political-theoredgenda, that of inspiring a radical

democratic left, (e.g., Mouffe 1993 and 1996).

All of the above critical takes on un-political lpieal science and theory can be
confronted for exaggerations, superficial treatmentheir foils, reliance on the all-
purpose and reductionist concepts of power as skscliabove, and other faults, and such
criticisms against them have come out in no shogpl. But even taken with
precautions, these numerous works by some of theblgobut very diverse members of
political science do suggest serious problems thi¢hdiscipline’s ability to grapple with
the political. The variety of recent constitutiomallitical scholarship discussed above is

all fair targets for these critics.

Insofar as a political theory or theorist takes appolitical problem of
constitutional level, the claim is automatically aeato say something of relevance about
the political lifeas it is the life that inexorably proceeds in its circuamstes, with its
public, within an unstoppable practical time. If siach claim is implied, then it would be
a curious thing that such an issue was taken uwgdl.afThus, our theorist consciously
positions herself in the midst of political life. &t she faces there is a common life of
human beings who have existed in the permanent mbdenaging that commonality:
managing their internal disagreements, sometimgdvieg them and sometimes failing
— and then, sometimes, undergoing grave consegsiesitaring common language and
understandings, ever updating their vocabulary eodcepts but never all of them
equally succeeding in keeping up; admitting varydegrees and forms of inequality
among them, but debating on legitimate and nortitegte inequality, explicitly or
implicitly; claiming privileges and accepting ressibilities — but never in a single voice
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on either; coping with challenges from without, theey economic, geopolitical, or
ecological; and all the while, with widely varyiisgccess rates, aiming at improving their
lives. That is, our theorist faces a highly unevemain of social relations, where the
public manages their life to the extent of theireregvolving and always uneven

capabilities.

No simple formula is thinkable to seriously affébe nature or quality of this
common life. A law, cleverly written and proposey dur theorist, has no guarantee of
flying high. A nice institutional structure of gavement by our theorist has no guarantee
of working as she thinks it will. A scheme for angnodating multiple identities within
the society, no matter how elaborate, has no insereaof being adopted or even
understood by the public. And the most comprehenaivd likable value or procedure
has no guarantee of ever touching ground in thategd"®What our theorist, to be
relevant to this common human life, needs to dst fand foremost is comprehend this
life as it is with all its perplexing messinesssiséing the urge to operationalize it into
methodologically and logically neat categories. Shk then recognize that all of the
members of this society have agency — at widelyiugrlevels, with widely varying
activity, and able of widely varying kinds of orgaation and atomization. Her
theoretical insight, to be able to communicatehis society, will have to gauge the ways
in which that elusive but ever-present civic agecay be capitalized upon and organized
for the various possible causes that the socidigstap — and our theorist will keep her
distance from closed-ended, definite, predetermipegpositions on how that civic

agency might work. In other words, her theory wotllen account for the political-ness

“8 For alternative - surely more interesting — fapt Lon Fuller’s story of King Rex (1969), or
Oakeshott’'s examples of learning to cook from akbook (1991a and 1991b).
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of the life and aspirations of the given societhieTSuspicion is that all of the above un-

political theorists of constitution have tendedalth far short of these lines.

Now, it is of no little importance that with alléhlr shortfall on account of politics,
the copious un-political constitutional works hactually been produced and continue to
thrive. As it were, if the market is still buyingd stuff, then the good being supplied
ought to be quite good. Without venturing deep ihi® logics of markets and academia,
the point here is to return to an observation kirgea few times above. It concerns the
nuance of talking about constitution in regardsntut-yet-constitutional polities, as
opposed to discussing societies such as the USiieés, the United Kingdom and a few

others. A great bulk of recent constitutional selnship applies to the latter.

When constitutionalism is working, it might be sébesay, it is working regardless
of what the many theorists argue about the reaonts working — or the reasons for its
minor hiccups. With the stable constitutional orderthe United States for some two
hundred years, it is of no practical import whetbae explains it by the agency of the
Supreme Court through its interpretation of the Sitution, or by the particular system
of checks and balances contrived by Founding Fsithar by the high ideals of life,
liberty, and justice that the country believes dt@s her core philosophy, or by the
particular American culture — the ‘melting pot’ generally tolerant multiplicity of
hyphenated identity groups (as per Walzer 1999aidyy the English Puritans (who, of
course, had arrived into an empty house politelgated for their arrival). American
constitutionalism, by and large, is not affected thg various theories about it; it is
certainly not going to collapse because a thealesicribes it the wrong way. This is,
obviously, not to say that any theory is just asdye it is only to say that the faultiness

93



of a theory is much harder to detect. This justlddae why the rather un-political

theories of constitutionalism continue to sellhrstand similar markets.

The worth of a constitutional theory, thereforebést tested upon cases of societies
that are not yet constitutional but are aspiringttddow does constitution begin? How
does it persist on course against all odds of artyeage? What are the ingredients —
necessary and sufficient — to see a constitutipnaject take off? These are difficult
guestions to answer. In a recent book, Andreaswaslyaddresses a comparable problem,
that of democracy in extraordinary times (Kalyv@9®&) — he finds a dearth of literature
on the working of democracy in times of crisis,|daling a revolution, and other
extraordinary periods: the literature is too consdrwith democracy’s normal times. The
point about constitutional scholarship here is shene. But while suggesting a helpful
analogy, Kalyvas’s argument should also be takemiaasly. Be it about democracy, or
about constitution, such periodization can misldaidtinguishing between extraordinary
and ordinary times, or constitutional and normditjgs, as Bruce Ackerman has done
(1991), may suggest that political life is like wdnig a ‘stick shift’. Metaphor of an
‘automatic shift’ can be just as accurate abouitipal life — the problem is not about the
mechanics, it is about the skills of driving — whiare tested the best when the engine is
just started, on rough roads, at tight parking epaand on stopping. To get back to the
guestion: it is not that a different sort of congtonal theory is needed for young
constitutionalizing societies — it is only that @od theory needs to account for
constitution’s young age (because, turning baclkcados, every once in a while any

constitution — if it is one — will need to go thghurough roads, stop signs, and restarts).
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Thus, to conclude, the challenge is to bring prditback into constitutional thought.
LC, IC, CC, and PC, it has been argued, have ginensided politics, and thus, have
punted that challenge away. But the challengelllsgseater than just that: not only how
to bring politics back in, but in elaborating a ipoal form of constitutional
understanding, how not to punt away law, institagioideas, and identity/culture. This is

constitutional predicament at its developed form.
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Chapter 3
Restoring Politics in Constitution

The task that must be met by constitutional sckbigt then, is to bring politics
back into constitution. It would of course have tbe@oticed that political
constitutionalism was omitted from among the foundk of constitutional thought
identified above. Or, rather more accurately, il Wave been understood that this is a
separate matter for discussion. And it really ihdivthis chapter aims to accomplish is
an ambitious three-part task. First, it will dissubie problems attending the already
mentioned growing literature about political congtonalism; second, it will turn to two
contemporary schools of constitutional thought € anefly, to some of their roots in
earlier thinkers — to derive, as it were, a languégr a different, more appropriate
conception of political constitution, and third, will conclude by elaborating and
restating more fully — informed by the first twotiaos — what a better, more acceptable
conception of political constitution would be.

To begin with, a small but potentially importarstechction needs to be made.
There is a difference between constitution and toisnalism, and when one or
another is used with any consistency, it is usefbisa reason. Dario Castiglione prefaces
his essay with attention to this difference; heirdef “the constitution as a political
concept, constitutionalism as an ideological carcgion”, (Castiglione 1996: 417). Here,
it is the former that is of greater interest, arfieve Castiglione takes it for granted that
constitution is a political concept, it is cleaorn the above chapter thagpalitical
constitution’ may be needed to stress the impaenited here over LC, IC, PC, and CC.

By political constitution here is meant that brogadteative political activity which is
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tantamount to ‘constituting a polity’. Hence, tissmore of a generic concept than part of
a specific theoretical argument on a par with theva four approaches. Ultimately, as
remarked above, political constitution will needo® conceived as that broader and more
accurate idea of constitution that combines thdéraknategories of LC, IC, PC, and CC

in a comprehensive, holistic account of the agtigit constituting.

Some problems in recent political constitutionalism

The fact that political constitutionalism (Bellam3007), or ‘the political
constitution’ (Griffith 1978; Thomas 2004), has beaken up and defended in a growing
body of work is a good beginning. What they havguad, in a broad brush, is that
constitutionalism depends for its maintenance amdtfoning not so much on formal law
and its enforcing institutions of judiciary, but ahe political battles that are fought
continuously by the several branches of power,heypolitical parties behind them, and
by the democratic citizens behind the parties atigéropolitical organizations. This
reorientation takes constitutionalism into the rhimfsactive, dynamic political life as it is
conventionally known, and with good justificatiorlowever, this is only a partial
correction, and in terms of the concerns of thesgmée work — no more than a good
beginning.

The first — less pronounced — problem alreadyciaugid above is the implication
of political constitutionalists that, effectivellgw is not where constitutionalism resides.
As was suggested, this implication would be theckigoutgrowth of the dichotomy that
these authors have created between political aga leonstitutionalism. Denying the

Supreme Court, judicial review, or bill of rights; even judicial interpretation as a form
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of constitutional reasoning, their place and roithiw a constitutional artifice is equal to,
essentially, cutting a part of actually existingddanctioning constitutionalism out (cf.
Walen 2009). That seems to be effectively the upsha somewhat earlier essay by J.
A. G. Griffith, “The Political Constitution” (1978)The better stance to take concerning
these matters, it seems, would be to consider thesw which the political aspects of
constitutionalism are able to inform them and netshperseded by them in a systematic
way.

A second related problem — practically, the otkide of the first — detectable
within the present setup is that in opposing thgalism of LC, too often political
constitutionalist thinking ends up in the swamps@fPC, and CC — all at once or some
at a time. Insofar as political rivalries and baks are invoked — in most of political
constitutionalist work — let alone elections andtypasystems more specifically, the
tendency would be toward institutional constituabsm (IC) as identified above:
examples of that would be Bellamy, Thomas, Whitng etc. Alternatively, some anti-
legalist thrusts may lead our colleagues in phpbso constitutionalist territory — an
example, again, is Bellamy's central constitutionarm of ‘non-domination’ (off of
Pettit), and procedure of ‘public reason’ (off cdWs and others). Of course, invoking
institutions or values or identities is not a pesblby itself; rather, it is suggestive of a
problem of identifying the problem: is it the legah (its positive manifestations) of LC
that is the problem, or is it the particular untemsgling of constitution that legalism
engenders that is the problem? When the ‘solutioffsred to LC’s problems seem too
much like IC, PC, and CC, the likelihood is that goroblem may have been wrongly

identified.
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The third problem in political constitutionalismflewing from the first two but
more important — is the narrowness of the space site$ allotted to politics. A
particularly obvious example is seen in George T&®m interesting piece, entitled
“Recovering the Political Constitution” (2004): &kse definite article “the” readily
suggests, the essay is indeed about a particufestittdion, and moreover, it as about
“the Constitution” of the United States. The autpoovides an enlightening argument on
Madison'’s original vision about contriving a Comstion where not the Court but politics
would be ‘interpreting’ the balances of power wittgovernment. But, for all that the
lofty reference to ‘the political constitution’ masuggest, Thomas never leaves “the
Constitution”. He concludes the essay: “To seeGbastitution in a more political light
is to recover a more traditional understanding ofstitution; it is to see how our
Constitution constitutes our life...” and so on. Alipcal constitution that is envisioned
strictly within the scope of a capitalized Congtdn — one that, moreover, is thought to
“constitute our life”- is a problematically narravnception.

Not being a subject of the American Constitutiobhut of one that is difficult to
refer to as “the Constitution” — Richard Bellamyedonot operate much with capital
letters. However, his booRolitical Constitutionalism(2007) is built on a concept of
politics that is also rather narrowly construed.eTiour senses in which he uses the
political are:

- “First, a constitution offers a response to [...Je'tbircumstances of politics’.
... [T]he constitution cannot be treated as a basicdr norm. Rather, it offers a basic
framework for resolving our disagreements...

- “Second, the constitution is identified with thelipcal rather than the legal
system, and in particular with the ways politicalyer is organized and divided.

- “Third, it draws on work in the field of public lapolitical science, [...], and
sees law as functioning as politically as democnadiitics,”(sic), and,
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- “Finally, it offers a normative account of the desratic political system. In
particular, it shows how real democratic procesga in normatively attractive ways so
as to produce the constitutional goods of a resfmctights and the rule of law by
ensuring legislation is framed in ways that trdbasequals,” (Bellamy, ibid: 5).

In this definition, the focus is incessantly drawpon a limited space (normally
found in the centers of capital cities of natioatss, geographically speaking): on the
organized, institutionalized processes of politmalbate, on the overall design of political
institutions themselves, on the political functiogiof the law, and on political impact on
legislation. This is an instance of what was talipra few pages above — the reductionist
and limiting effect of the concept power; to beesuhe concept has a central place in
Bellamy’'s work. For this conception of the poliice be the exclusive content of
constitutionalism, much of public life thé&ads up to itwill have to be left outside the
door. The daily life of the citizenry as adult pmrs — with their non-constitutional
disputes, contracts, and commitments, the numes@ys of civic communion — upon
professional, religious, and other interests, amel very varied — often not directly
constitutional in Bellamy-an sense — ways of cpaditical education, or cultivation, will
need to be accounted for outside his political ttrtsnalism. Bellamy’'s two defining
procedures of political constitutionalism — pubig@ason and balance of power — further
reinforce this sense of a rather elevated and six@conception of the political. Yet, in
order for political constitutionalism thus definéal function, there needs to grow up a
constitutionally capable public to inhabit and iiliifhe above senses of the political — it
needs to come from somewhere, and the politicat makide that ‘somewhere’, too.

On this point, a startlingly open-ended asseribout political constitution by
Griffith is of interest. He writes: “The constitati of the United Kingdom lives on,

changing from day to day for the constitution ismore and no less than what happens.
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Everything that happens is constitutional. And dtmng happened that would be
constitutional also,” (Griffith 1978: 19). The I relevance of this statement presently
is to suggest, to Bellamy, that apparently mucharspace asks to be included than his
four-part delimitation of the political in constitanalism.

But, for all its hilariousness and witty remarksriffah’s argument cannot be
bought wholesale. He writes the above statemedtive home “a highly positivist view
of the constitution” (ibid), by which he means tlia¢ way the society is governed — or
constituted — with all its working laws, compellinglues, and effective distribution of
rights and duties, is no more and no less thasutref the obtaining balance of political
power held by competing groups of political agems. moral or other claim, but the
simple and naked power of competing interests isatwéxplains a constitutional
conjuncture any day — and if the conjuncture charlge next day, that would be because
the balance of power tiltet.

Griffith’s radically positivist view comes close tynicism, if not irresponsibility.
Constitution might be “what happens”, but consitmélism as such is all about
managing the options of what can happen any dayfollow Griffith liberally, one
would find rather unpleasant constitutions in ‘laentury Africa’, as discussed in Bates
(2008). So, while constitution may be whatever legsp such an observation cannot be
where a constitutional thinker can afford to st@e it through promulgation and
propaganda of some civic and human rights — whigHi®8 denounces as ‘nonsense on
stilts’ — or by more politically-attuned civic edaton and cultivation, or any other

manner, constitution needs to also elicit a formeairocess on which it can then rely: the

*9 For a more generous reading of Griffith’s artidaggesting the author makes a disguised normative
argument in favor of political constitution, as ogpd to being purely “descriptive”, see Gee and héeb
(2010).
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“whatever” cannot be anti-constitutional, destruetior unsustainable — because then,
there is no more constitutionalism to speak of.iAgauch a thing might be safe to utter
in the United Kingdom — which must have been theugds for Griffith to say it; it
would not be a safe proposition in numerous othegs.

Griffith’s remarks lead to the fourth and last cencabout political constitutionalist
literature — and it is about the definitive modgilatited to politics: that of conflict, or
antagonism, or struggles for power. Of course,ttwst radical of the theorists of this
kind of the political was Carl Schmitt (2009): fbim, unless one was talking about an
enemy-friend relationship, one was not talking dbaupolitical relationship at all.
Cooperation, co-creation, agreement, co-developrmenth notions were for him simply
not political. Chantal Mouffe, in her rally for reerting the political into democratic
theory, gets some of her toolkit from Schmitt (e.ylouffe 1993:. 2-3); despite
underscoring that for her, not enmity but adverstthe defining moment of politics, the
difference is only of degrees, and tenuous at that.

The political constitutionalist scholarship reveal€omparable tendency to define
politics by antagonism, cycles of power struggld aanflict — albeit, without any thanks
to Schmitt. That, obviously, is precisely how Gtiffunderstands political constitution.
The same understanding of politics — sometimesdiskly, as ‘competition’ rather than
‘conflict’ — attends the political constitutionatnsof Bellamy (see esp. Bellamy 2010),
Thomas, and others. If constitution is to be alwayaked out through conflict,
antagonism, and at mildest through competition, dncooperation, community, co-

learning, and sharing are somehow not constituther Griffith’s suggestion (op. cit.: 1)
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that constitution had too often been understood sm of equilibrium would be quite
on target — and that equilibrium would be a higieliytative and un-enjoyable one.

To sum, the important point that these conceptaverlook — as heartening and
encompassing as they are — is that any concepfigolitical constitutionalism has to
rely on some pre-existing, stable and generallykaole ‘background culture’, to borrow
from Rawls. But, pace Rawls, that background caltcannot be bracketed out of the
most decisive spheres of political constitutionrydoy encompassing that wider range
of public sphere can political constitution be cdabg. If the narrow meanings of the
political as listed above continue to apply, then $afe operation of these conceptions
one has to assume a society much like those dbthed States, Britain, and a number
of other old Western polities. Some may call theseceptions too narrow; some may
call them parochial. What is needed is a conceptibpolitical constitution that can
address itself to a much wider world, a much lorrgege of history, and — practically —
apply to cases beyond those that are already stabkitutional orders. And for that, it

has to be political in a fuller sense.

THUS, ‘the political’ found in most of political estitutionalism is unsatisfactory,
and the concept needs to be revised. The previmaster set the beginning of this work:
it expanded the range of foils that a political egption of constitution must face.
Without claiming to have exhausted all thinkabldsfoit has discussed at least three
more besides legal constitutionalism: ideal, inftihal, and (essentialist) cultural. While
interrelated at some levels and on some themesf #flese are different claims — from

each other and from legalism. With them, a renep@dical conception of constitution
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has a much wider front to cover, and hence, nets@#f to come out much wider in
scope.

A good starting point is to adopt Sheldon Wolinimélaborated enough, alas)
definition of the political as synonymous with “comn”, “public’, “general”, as
referring to order, authority, and other subje@304: 10). He then defines politics as “a
form of activity [centered] around the quest fomymetitive advantage”, “[occurring]
within a situation of change and relative scargigfid producing consequences affecting
the whole or almost the whole of a society, (idid). It is the first part — the political —
that is particularly appealing, albeit very broathd in the second part — on politics —
Wolin opens the door to the attrition of the cortciepvard a crude meaning of ‘power
struggle’ found in most of the literature mentioraobve. The difference between the
two may be attributed to Wolin’s overall projecttcdcing political thought from Plato to
the present, not least attending to departures tremabove definition. But there is no
logical or theoretical necessity to overdraw thetidction between the political and
politics: it ought to be much simpler — one is tilein and the other adjective, or one is
the substance, the other the practice — of the gafeeent. Thus, a slightly different
formulation can be proposetpolitics is the whole complex of a public’s engagnts in
the pursuit of public interests” This formulation does not deny the moment of
antagonisms and political conflicts, but it goedlveyond them; it also does not deny
the centrality of the conventional ‘political actbsuch as parties, politicians in offices or
those competing for them, but importantly it inasdall of them within a much broader
variety of political agents that would include ordry citizens and their associations and

movements. Not least, this formulation does notrictsthe forms of pursuing public

104



interests: they would include legal entrenchmengibérative activities, political
mobilization, as well as various ways of propagaadd, in the longer term, habituation
to certain values and ways.

Two examples of envisioning politics somewhat défgly may help locate the
present conception (these two not being viewead a1y way singularly compelling). On
the one hand, for Chantal Mouffe, who argues faogaition of the irreducible and
permanent factor of political struggle of modergisty, politics is essentially about “the
constitutive role of antagonism in social life”, @uffe 1993: 2). So, antagonism, or
adversity or agonism — as she has variously refdreéhe factor of politics — is then the
key to her understanding of the political. On thbeo hand, Harry Boyte thinks of a
“different kind of politics” (2003) that emphasizesizen cooperation and co-creation of
the polity as such, to which he refers as “publiarkvpolitics” and defines as: “free
action by distinctive agents who engage with eattleroto address common problems
and shape a common world,” (Boyte 2011: 85).

These two views on what politics is — or can beBayte’'s case — may be seen as
two extremes where Aristotle’s mean might be emgibyo settle the dilemma (with
virtuous mean being often closer to one of theesmés Ethics Bk 2, Ch. viii) — in this
case, preferably, the Boyte-an extreme). Mouffe&rsion of politics is all about
antagonism, Boyte’s is all about cooperation ang@ement. However, this is not such a
choice situation. The resolution is that, in acemck with the above formulation, the
entire range that these extremes span is rightlsigad. For in defining politics, one may
not — because a public itself rarely can — onlykplee kinds of engagements that are

preferred and exclude those that are not likedsThus almost useless to try to define
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politics by the manners of engagement in it. Itnsgeit is better to focus on what it
produces, or aims at. “Collective pursuits of pabfiterests” seems an approximately
satisfactory formulation of that thought. There alko a slightly different way of
formulating it, with some advantages. Hiding in tHasts of somewhat outmoded
political science is an interesting definition titzvid Easton once proposed. He defined
a political system by what it does — its functiGauthoritative allocation of values” in
society, (Easton 1965). Obviously, Easton was @stexd in a political system — by which
he meant the complex of a state’s formal goversygiem — and was interested in a way
of assessing, evaluating the system. That way thasght to be the functionalist way:
evaluate a system by the performance of functiapsaed of it.

Presently, it is not a formal governing system fmatre broadly, politics that is the
concept of interest. Correspondingly, the concermat with any predetermined and
concrete functions but with a continual politicale | process. But the formulation,
“authoritative allocation of values” is still meagful even when these two changes are
applied. It is imaginable that, if it were offeréat their consideration, both Mouffe and
Boyte could have accepted this formulation as ateuof their vision of politics. The
important element in this formulation is attentimnthe qualifier authoritativé. In any
political engagement insofar as it concerns aneissupublic interest — or values, in
Easton’s formulation — the objective of all pap@nts is to arrive at some authoritative
settlement of the issue. That is, in any such gagent, formal or informal,
governmental or civic, what is vied for is to rende particular vision or program

‘authoritative’ in the eyes of the general congtitay. Therefore, the earlier formulation
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about politics may now be made more complete hydhicing this element:politics is

the whole complex of a public’s engagements inipngsauthoritative public interests”.

The language of a different conception of politicatonstitution

This present study does not need to come up witleva conception of political
constitution, in better accord with the above folation of politics, wholly from nil and
on its own, thankfully. There is a good foundatfon such an exploration already laid
out in a range of existing works, less among coptaary and more among some earlier
thinkers. The kind of constitutional thinking beipgrsued here has already been for the
most part formulated by a circle of scholarshipt tiehright, can be called home for this
study, the PEGS School. There is another scho@ aln in its approach to PEGS, the
Bloomington School, which may also be called ahgligmore distant (in space as well
as time) home. Both these schools of constitutitimaught, mostly overlappingly, go
back in their roots to a line of older constituabrthinkers, the most obvious and
influential of them being James Madison and Alexandamilton, but also very central
among them being Alexis de Tocqueville, Charlesitale Montesquieu, and Niccolo
Machiavelli. What follows below, then, is a predisly selective and brief overview of
this range of scholarship with the intention ofideg a vocabulary, or even a whole

language, for a different, more appropriate undeding of political constitution.

On republic, democracy, and liberalism
But before doing that, this might be a good painsettle a sort of a house-keeping

guestion, so as to prevent confusion or wonderrdewn the road, the question of three
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‘elephants in the room’: the ideas of republicanidiiberalism, and democracy. The
discussion so far has had little to say about #lationship between them, simply
adopting republicanism as the language — wheren"-isas been admitted only with
reluctance. Each of the three concepts comprisesraus literature and claims distinct
doctrines, core concepts and normative importspasgdly. The proposition held here,
however, is that the distinctions between the thcee only be valid within the
framework of political history, in studies of thee of each in the course of evolution of
constitutional order and political thought. In picil and constitutional thinking
appropriate for contemporary age, however, theetiteas are impossible to separate.

In a critical essay questioning the worth of reaamgagements with republicanism,
Robert Goodin argued that many ideas of republgrarare either covered by theories of
liberalism, democracy, or nationalism, while mostttee remaining, strictly republican
ideas are at best suspect of being normativelyt fmfitoday’s society (2003). Without
engaging Goodin directly, Lovett and Pettit propospages of the same journal a neo-
republican project that is implicitly in tension tivi both liberalism and democracy
(2009). But famously, Pettit does confront libesaliand democracy, in their respective
core ideas of liberty as non-interference and ageldpment, respectively, with a
republican idea of liberty as non-domination in earlier work (1998). Shortly later,
Maurizio Viroli, in his turn, offers a succinct wieof republicanism, where he maintains
that both democracy and liberalism belong under ltinger theme of republicanism
(2002). Still more recently, an objection has besrsed by John McCormick (2003) to
viewing Machiavelli as a republican — an objecttonthe so-called Cambridge School,

including Pocock, Skinner, Pettit and Viroli. Hegaes that the republicanism of
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Cambridge School has rather to thank Guiccardinicoatemporary and sometime
interlocutor of Machiavelli, whose ‘elitist’ polttal views, trained on controlling the
masses and retaining authority to aristocraticati;mposed institutions of representation,
are at stark contrast to Machiavelli’'s ‘plebeiarmderatic’ views (McCormick 2011).
While it is an important argument in setting theam@ straight about what Machiavelli
really argued, it appears to be more of a ‘battleamcepts and brands’ when viewed in
the larger picture of constitutional thought. Quideviously, among today’s most
developed democracies there is almost no ‘plebéeature to be seen; they are all rather
aristocratic or at best mixed, and hence Guiccadirdemocracies. McCormick’s
objection can only be accepted on narrowly defigeminds of what republicanism and
democracy, respectively, mean.

All of these border-drawings are not helpful, nar they offer any worthwhile
insight for constitutional thought. Norberto Bobpen eminent theorist of democracy,
expressed impatience with such distinctions inravecsation with Viroli, suggesting that
“the republic of the republicans, of which you aree, is a form of ideal state, [...] It is
an ideal state that exists nowhere, or exists amlyhe writings of the authors you
guote...” (Bobbio and Viroli 2003: 11). Take any dfet say, 30 or even 50 best
performing polities byFreedom in the Worlaankings for all the years that they have
been conducted, or all the most stable democrdu@sautocracies, some of which are
also very stable) in theolity rankings° It is impossible to argue that any of them is not
a “republicanand liberal and democratic” regime at the same time. Trying touarthat

in today’s world it is possible, let alone advisglio have a pure regime of only one of

* For Freedom House “Freedom in the World 2012” rem to:
http://www.freedomhouse.org/sites/default/files/P&02012%20Booklet 0.pdf
For Polity IV “Global Report 2011", go tdttp://www.systemicpeace.org/GlobalReport2011.pdf
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these orientations — being an even less sustairaiglement than the ‘governmental
form’ purism discussed under Institutional Consitimalism above — would be childish.

Because none of these three big ideas has remanubdnged throughout its centuries of
history, and has existed and evolved in conjunctith the other two, today any good

polity is a case of all three (see Kalyvas and Kelizon 2008).

It seems Montesquieu — one of liberal republicarentioned by Kalyvas and
Katznelson (2008: 6) — proposed a good way of irgatepublic and democracy. The
latter, along with aristocracy, were for him theotkinds of republic that are known.
Democracy, just as aristocracy, is about the maoheonducting government, from the
main players in it to its definitive procedures.ekind of polity that both democracy and
aristocracy fall under is republic, which for Mosdgiieu, of course, is itself on a par with
monarchy and despotism. Not holding on to this Mequieu-an frameworkThe
Federalist Papersjuxtaposed republic and democracy as two competimgices in
America’s constitutional quest, as did Kant — imssvhat more suspect way — in regard
to chances of a perpetual peace. In so doiihg, Federalisimerged ideas of liberalism
into their republican constitutionalism. That mergaulminated, of course, in the
appendage of the Bill of Rights to the US CongbtutYet today, America is best known
around the world — and is presented to the worlditbyleaders — as the ‘greatest
democracy’, not ‘the greatest liberal regime’ dre‘tgreatest republic’. On republicanism
standing at the roots of political liberalism, aywable study has been offered by Kalyvas
and Katznelson (2008), where they study the paliticoughts of six preeminent liberal
republicans (or republican liberals) who came ahdpsd what they claim to be the

precise period of the merger of the two ideas, 1T7&&80.
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It ought to be beyond question that discussingetitlesee ideas as distinct from and
even antagonistic to each other is pointless imkthg about constitutionalism today: the
desirable constitution today can only be imaginathiw the bounds of some sort of
liberal-democratic republic So, why then adopt the term republic here instefathe
other two? That is because republic is the besh tdrat stands for a polity, or
constitution, as a whole. Both liberalism and deraog are descriptors of republic as we
know it today; neither of the two, as words, astgrstands for ‘a polity’. Thus, speaking
of constituting a good polity, one is always tatkiof a republic, and depending on the
parameters and properties that are meant, one spafakliberal’ or ‘democratic’.
Moreover,res publica insofar as modern non-monarchic, non-despoticeg@nce is
concerned, is the most encompassing rubric for képgaof a society’s common
concerns. Those concerns can include individualedsas group rights, citizen freedoms
and their responsibilities, public access to poweryer's accountability to the public.
The specification and securing of objectives in ahyhese regards is what republican
constitution is about. It is now time to turn tafsuch kind of republican constitutional

thinking in the examples of two contemporary sch@sid three of their predecessors.

The PEGS and Bloomington schools of constitutitmaking

This project gets inspiration from many sourcese Thief practical inspiration,
albeit mostly of negative kind, was said to be sha&y of constituting Kyrgyzstan and
many similarly struggling places around the woltdalso derives immense intellectual
inspiration from a broad range of constitutionahaarship, going back all the way to

classics. But there are two contemporary circlesafolarship — we may call them
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schools — that bring together very much of thaeplgolitical thought to formulate an
attractive, genuinely political conception of congion, or ‘a new constitutionalism’
(Elkin and Soltan 1993). One is the scholarshiperen around the Committee on the
Political Economy of Good Society (the PEGS Schaotll the other is work done by the
Indiana Workshop in Political Theory and Policy Ays#s (the Bloomington School).
The two schools elicit some differences, too, Ieirtoverlaps are clearly much greater.
There is certainly a notable degree of exchangecatlidboration between them (e.g, see
the Symposium inThe Good Society20/1, 2011). Without hoping to provide a fair
discussion of either — which would require a sefgadsssertation — the following tries to
describe some of the key contributions each scimadles toward a view of the question
of constitution>*

One distinctive focus of the PEGS School, posdidykey to rethinking the rest of
what constitution is all about, is the meaning ibizenship. They try to go beyond the
guestion of ‘who is the citizen?’ to asking ‘whated the citizewlo?’, (Boyte 1999: 259).
Harry Boyte’s suggestion applies to the whole oé tAREGS philosophy: the real,
constitutionally relevant questions, about citizes® about citizen capabilities, or
competence — essentially, whether citizens arebtemd securing a constitutional order,
and what kind of an order they are capable to sediiikin and Soltan, 1999; Elkin
2006). Running throughout PEGS literature, the wdismon of citizen capabilities (or
competence) takes on numerous issues, such agdlers co-creators of constitutions
(Boyte, 1999; Soltan 1993b), good citizens (orizeit virtues) (Elkin 2006: esp Ch. 7,

Elkin 1999; Barber 1999), civic moderation (Solt@008; Soltan 2010), citizen

1 On PEGS, Karol Soltan’s ‘four themes’ identifiext the first edited volume (1993: 13-16) seem tplap
for PEGS constitutionalism as a whole, too. Whébwes is a slightly different but largely consonaet of
themes.
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capabilities within institutional and political eémenment (Elkin 2006), and more. What
this emphasis does is take the question of cotistitaway from the dominant prisms of
formal institutional design, of legal rationalismantered on constitutional interpretation
by the Supreme Court, of positive scientific prefere aggregations (all of these are chief
foils in Elkin 2006). It points out that citizenseanot mere voters, or consumers, or
spectators. Citizens are the core of a constitationder; such an order survives insofar
as it corresponds to the citizen capabilities ttalg it; capabilities are varied and
variable, situated within actual political conteatsd not in the abstract.

The theme of capabilities leads to the theme ofituimns — the sites where
capabilities are applied, which capabilities createl maintain, and which themselves
cultivate capabilities in turn. As Soltan begins Imtroduction to the first of PEGS
trilogy, “[T]he new constitutionalism ... contributés the current institutionalist turn in
social science... It is a program for the study dftjgal and economic phenomena from
the perspective of an institutional designer”, (&l1993a: 3). It is probably not so trivial
to note that the terms ‘constitution’ and ‘institut’ not only sound similar but are very
close in meaning, too. In a literal rendition, e would mean ‘putting together’ and
the other ‘putting in place’. Constitution is essalty the putting together of what is put
in place (the ‘package’, in Elkin’'s language) — eldp lacking any simplicity of a
mechanical motion that this suggests. This observedever, whatis put in place?’ —
that is, ‘what is instituted?’ — is not a very eagyestion. While the term ‘institutions’
probably appears at least once on every page oy &EGS publication, it still remains a
somewhat elusive concept. Elkin writes, “[C]ongtdnal theory is strongly institutional

in focus”, then relates institutions to politiceneplements them with mores and virtues,
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and also says that “[Il|nstitutions that are coosibhal theory's principal concern are
ones directly involved in lawmaking.” (2010: 22%is is a lot, and how the various
elements of what is said relate to each other atmla whole, is not easy to picture.
Boyte’s story of “[reconceiving] institutions asvihg and dynamic communities, with
norms, values, leadership, and cultural identitissthdicative of some important ideas,
but is again a rather fuzzy way of putting it (2094). What is clear is that for PEGS,
‘institutions’ means immensely more than just “offs and powers” (Elkin 2006: 95),
and “structures, procedures, rules and regulatjof@dyte op cit: 94), but it remains
unclear just what that distinctive quality is tleah tell an institution.

One way of going about this difficulty offers ite&lithout leaving the language of
PEGS. It seems crucial — nay, the only way — tceustdnd institutions in tight relation to
citizen capabilities. For constitutional thinkirthe concern must be wittapabilities to
secure institutionswhich in turn can support capabilities, stabilihe achievements of
capabilities, and so on. Institutions are how eitizcapabilities are arranged, or
organized, to be stable and to show resiliencéénface of constant challenges. This is
very important. So understood, institutions introelthe issue, and become the medium,
of constitutional resilienceas such; in order words, they are what keep stHide
achievements of citizen capabilities en route desired constitutional order.

Such a conception of institutions turns attentiorine theme of politics in PEGS.
As acknowledged from the start, PEGS’ perspectige very much political
constitutionalistReconstructing the Commercial Repubficessentially an argument to
deepen Madison’s understanding of the politicaknes constitution, to see that even

Madison, as acute as his sense of constitutionaigsowas (his discussion of factions
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being the strongest demonstration), failed to gragmd account for, in his theory — the
whole of politics. Politics is as much about cutien of capable citizenry (including
leaders, and especially legislators) as it is aboabhaging overt clashes of factional
interests. Thus, Elkin calls for the maintenancea bflance between conceiving “politics
as instrumental activity” and “politics as creatiagd maintaining durable modes of
association among people”, where he would probagsee to call the latter option
‘politics as institutional activity’ as distinctdm ‘politics as instrumental activity’, (2006:
109). The former, then, is close to saying ‘pdditis the activity of making constitutional
orderresilient, to follow up on the note above. In an even geeateparture from the
conventional, Boyte speaks of a “different kindpolitics” understood as “free action by
distinctive agents who engage with each other treems common problems and shape a
common world,” (Boyte 2011: 85). The emphasis andteative, productive, cooperative
sides of politics is a very important correctiveonpmore common reductionist views of
politics as (mainly or only) the expression of threducible conflict in human societies
(esp. Mouffe 1993, and, of course, Schmitt 200B1P

The three themes above, the way they are conceiyd®EGS scholarship, lead to
one more general feature of their constitutionaliime awareness that constitution is a
practical process, situated in time and society. This awes®mives rise to two related
points about constitutional thinking: one, that sttation is an ever-ongoing, evolving
process, defying permanence of any purposes oitutiabal shapes, and two, that
because of its ongoing evolving-ness, constitutigdhaory is not an enterprise of
completelyspelling out the normative values of a constitufagpriori (Elkin 2004). “The

central concerns of constitutional theory, - Ellntes, - ... are the realization of good
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regimes, their maintenance once established, #heeption of bad regimes, and the effort
to transform bad regimes into good ones,” (2009. 3his means that constitution is
never over, because in the practical political @amb political regime works forever
(and/or) exactly as it was designed. The awaremésempirical situated-ness and
continuity of constitution suggests nuances to ealist constitutional theory’ in the
normative sense, too. Such a theory’s “normatia@rd [...] are more securely rooted in
an assessment of the capabilities and limitatioh&wnan actioh (ibid: 95-96, italics
added).

Realism in constitutional thinking, thus, orientseotoward normative values and
ideals in a disciplined way: disciplined both by ttontinuity of constitutional enterprise
and by what igpossiblegiven the available capabilities. Thus, Elkin caossly employs
a seemingly under-specified idea of ‘liberal justithat ought to orient the aspirations of
the American commercial republic. To potential abfns on this point, he replies, “for
the purposes of constitutional theory, and, inipaldr, for an account of the commercial
republican public interest, [proper characterizatas liberal justice] matters much less
than is often supposed,” because no specific caiceill be easily translatable into
lawmaking in the first place, and different condeps of liberal justice are unlikely to
lead laws “down substantially different paths”,idib131-132). The more empirically
based, ‘actionable’ as it were, specifics of libepastice are then spelled out in
elaborating the idea of public interest and of i@l interest politics’.

There are many other important PEGS themes, uschiiely related to these.
Within the limitations of the present work, thessvfthemes, however, already give a

good idea of what that ‘new constitutionalism’ wadle. In borrowing this conception of
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constitutionalism for wider application — as thegent study does — one issue arises: that
nearly all of PEGS scholarship is rooted in the Aicaa case and speaks, essentially, to
American constitution’ This need not be a major problem, but it doeoihice some
nuances. Thus, the slight unease with the langoagestitutionalism in this literature is
in part to be explained by it being rooted in theekican context. In Elkin’s book, for
example, the somewhat unclear status of institatigets much more specificity once
applied to elaboration of ‘seven components ofghblic interest’, (ibid: Ch. 5). In the
language of Elkin’s ‘shipbuilding at sea’ analoggtual constitutional cases are likely to
vary noticeably with regard to how close to shdweytare, whether or not they discern a
distant beam from a lighthouse, and how much egped and leadership the sailors on
the ship can muster.

One PEGS piece of much relevance here and free Aorarican-rootedness is
Karol Soltan’s essay, “Generic ConstitutionalisifBpltan 1993b). This is an attempt to
express the idea of possible, not “ideal” constndlism that can apply, as it were,
universally. The idea rests on an understandingtkiege exists a universally shared core
of what constitutionalism implies, and so aimsxpleate that core. The ability of PEGS
constitutionalism to ‘travel’ outside the Unitedagts (andlr'he Federalist Pape)sthen,
is predicated on the possibility of expressing it the language of ‘generic
constitutionalism’. Soltan’s essay itself is thegin@ing of that universalist extension.
Building on its start, the present work may be seeanother step in such an extension.

The core themes of PEGS constitutionalism outliabdve make up some of the

key departure points for the present work. Mosthalse themes are also shared by the

*2 Soltan identifies “the importance of American fio§ as an example” as one of the four main themes
A New Constitutionalisrfl993a: 15).
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Bloomington School. A recent issue of the PEGSnaliThe Good Societ{0/1, 2011),

in honoring the Bloomington School, offers many way which the perspectives of the
two schools are closely shared. The output of thige cohort of scholarship from
Indiana, too, is immense and impossible to dogestithin a short text, so that is not the
intention. Instead, it is pertinent to highlight@auple of important themes they add to the
above.

One theme that is highly prominent in the Bloomamg&chool literature is the view
of citizens as artisans, and of institutions — ¢énéting in constitution as a whole — as
artifacts, (V. Ostrom 2008 and 1980), sometimesigigiraftsmanship interchangeably
with artisanship. This term is particularly attiget — and crafting is adopted &se
constitutional activity (see below) — because #vscative, in an imaginative way, of the
kinds of activities most associated with human toveg, thus being a more concrete
concept than, say, creativity per se, or design.e Tlvocabulary of
artisanship/craftsmanship, then, is a poignantcumbersome expression of the integral
link between PEGS themes of citizen competencaratiutionalism, as proposed above
— not surprisingly, the same vocabulary is oftebéanet in PEGS literature as well (e.g.
Soltan 1993b: 72).

But here, a warning is warranted. Vincent Ostroven use of ‘artisanship’ is
closely tied to the idea of ‘choice’, as in congtiinal or institutional choice. ‘Choice’ is
not a random term for Ostrom; it is one of the mnissues in his reading dthe
Federalist Papersinspired as it is by Hamilton’s famous questidrowat “reflection and

b3

choice™”, (esp. V. Ostrom 2008: Ch. 3), and also rootedisnpioneering interest in the

*3 Hamilton wrote*It has been frequently remarked, that it seentsatee been reserved to the people of
this country to decide, by their conduct and exaniie important question, whether societies of aren
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public choice approach in political and adminis#atsciences (e.g. V. Ostrom 1975).
Strictly speaking, the meanings of the words ‘artghip’ and ‘choice’ are almost at
odds: artisans/craftsmenreate don’'t choose. More generally, the latter term is
problematic in view of its close association withet vocabulary of (formal)
institutionalist constitutionalism discussed abo¥&hoosing’ certainly is an element in
the overall process of constituting, but it is potferable as a rubric to describe all of
what constitution posits.

Another theme, probably even coined by the BloomangSchool, is the idea of
polycentricity (see McGinnis 1999; also Soltan 2011: 114). Ithis empirically based
claim about the pluralism within any larger systehgovernance: that a workable system
elicits many centers, or institutions, of goverreandhis idea stresses an inherent
pluralism in governance, and draws constitutiofeught toward local, sub-national
levels of governance, to associational life, andnhall-scale rule-making communities.

The theme of polycentricity leads to the broadesntb of institutional design,
which is another, possibly a core, area of intef@sthe Bloomington School. Based on
data from numerous studies of small-scale commasl pEsources governance in the
United States and around the world, the Blooming@ohool (principally, Elinor Ostrom)
has extracted a general ‘diagnostic’ framework doalyzing institutional design and
development — the Institutional Analysis and Depatent (IAD) framework, (E. Ostrom
1999: esp 509). The framework introduces more @ianess to questions of institutional

design and agent (citizen) choices in the proceas issue of relative obscurity in PEGS

really capable or not, of establishiggod government from reflection and cheicewhether they are
forever destined to depend, for their political stitations, on accident and force,” (Fed # 1). Madshnet
(2008: 1473) helpfully notes the important refeetw ‘the people of this counthn this quote to suggest
that Hamilton may not have said this in any uniagssic sense.
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literature, as noted above — but that comes aptilce of adopting a rather heavy dose of
rational choice language, further deepening theoit@i unease, and substantively,
requiring rather demanding assumptions of ratitpalmong agents. While the empirical
studies of small-scale common pool resource gonemanay be interpretable in such
rationalist languages, it seems much more diffitulddopt the same language in larger-
scale, longer term constitutional projects.

Even so, the very findings that Ostrom and hereegjles have revealed about the
capabilities for self-governance among small-scalemunities in as diverse places as
the United States, Switzerland, Japan, the PhilgsgiIndia, Nepal, and so on, are very
valuable. What they tell is that workable institutal craftsmanship is not limited to
Western societies, does not take place over elabatasigning boards, and, most
importantly, citizens are capable of self-goverrmaneith or without a sword (of their
own making). Harry Boyte describes this import &k tBloomington School as
demonstration of a ‘public works politics’ actuallyorking in diverse settings and
societies (Boyte 2011). The international applaatiof IAD framework by the
Bloomington School has been limited to studies BROegimes. What would be highly
interesting now is to take the broader constitwtigrerspective in the manner of PEGS
and Bloomington schools (including Boyte’s own ide& ‘public works politics’)
similarly to the international, global scale.

To sum, between the PEGS and Bloomington schobkxetemerges a very
different conception of political constitutionalisiman the ones taken up at the top of this
chapter. This conception is very empirical, locaaéthe juncture between the normative

and the practical, emphatically anchored in citivapabilities, and oriented toward a
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continuous, essentially never-ending constitutigpracess wherein the key ingredient is
not so much attainment of some ideals as maintenarica resilient institutional

ensemble that secures realistic political objestiead values. If there is one word to
describe this conception of constitution — if otdyavoid having to repeat such long and
convoluted sentences again — the word might bemedic’. This term seems to be well
advised also on the grounds that PEGS literatusnafses it, and for Charles Anderson,

it is a focal term (1993; 1990).

From Machiavelli, Montesquieu, and Tocqueville

It is now worth to pause for a moment on some ef sburces that inform and
inspire these two schools themselves. Their pragntainception of constitutionalism
owes much to a line of earlier constitutional tlarkk The most central place dhe
Federalist Papergmostly of Madison, and for Vincent Ostrom (20080 of Hamilton)
is already very obvious, and it may be redundadtaso difficult to dwell on them here.
There is also the large shadow of Aristotle inlthekground, which also may be relieved
here in view of its ubiquity. There are three othrandern thinkers that are very central
and very interesting, Alexis de Tocqueville, Charlde Montesquieu, and Niccolo
Machiavelli.

These three authors, all of them described varowss republican, liberal
republican, republican democratic and so on, ayefigeires in a canon of constitutional
thought that presently has been described as ptagmanotable biographic detail about
all three is that they were both observers (stigjent politics and its non-trivial

participants, or practitioners. It is more tharelikthat their perceptive understanding of
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how politics and constitutioractually work has much to do with their practical
experience of it?

Machiavelli, the oldest of them, is possibly thestnoontroversial political thinker
that ever existed (see Berlin 1971), but his crédlsnas a champion of republican
constitution (as opposed to principality/monarclay)d of civic liberty may now be
assumed as very much settled, (e.g. Viroli 2040 then his manner of thinking about
politics is of interest. Arguably the most promiheharacteristic of his political thought
is its pragmatism, more often referred to as realSheldon Wolin described his political
theory as concerned with manipulating or managiotitipal reality, as opposed to
Platonic ‘architectonic’ theory; for Machiavelli P|olitical action, therefore, was
essentially manipulative, not architectonic,” (20024). It is manipulative in the sense
that Machiavelli took political reality as it is @nthought about how a workable
republican regime, able to guard civic liberty, htigoe possible. Throughout his
Discoursesin observations seemingly so obvious and evendawe, what Machiavelli
stressed so persistently is an acceptance ofgadlitfe without filters, of human society
as it is, of interests as they tend to be, of cg@ncy as it tends to happen — and all of
that not to preach some doom scenario but to shomw dovernance is possible, and

possible at less costs than often unnecessarilyried® So, Machiavelli's theory is

** Machiavelli served the republic of Florence fomsofifteen years as a high-ranking diplomat, before
seeing harsh reversals of fortune of a politiciax@eeer and life. All of his most important worksne
written after his political career. Montesquieugdded over the criminal division of the Parlemeit o
Bourdeaux for over ten years, carrying out judieiadl administrative duties. The longest and a more
significant career in politics was Tocqueville’s avim total served in public capacities for neaifieén
years, including a brief appointment as ForeignisMar and, more relevantly, active role in the tingf of
the Constitution of the Second Republic.

5 Wolin’s more famous claim about Machiavelli istthe was a theorist of ‘economy of violence’,
advising only sparing resort to violence when nsags and of course perfectly happy if non-violenees
capable of providing the intended objectives. Tlaé@tabout it being a ‘manipulative’ kind of theasyto
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realistic, but not hopeless — in fact, it is nopéless precisely because it is realistic. The
hopes that Machiavelli sets for political life @aremselves realistic, achievable ‘hopes’,
ones that he knew to have been realized in the gadtnot abstract ideals. Those hopes
are, quite simply, the preservation of seeminglyntervailing two goods, order and
liberty, in a republic — both for citizens and tamstitution as a whole (see Bk 1, Ch IV).
Neither liberty, nor order (or discipline, or tranlity, as Machiavelli interchanges)
is ever safe. They not only tend to oppose eachrecthas shown in the “short” life of
Solon’s constitution (Bk 1, Ch Il) — but are preya@oon by so many internal as well as
external threats, that their ability to last is aj® precarious, and only a prudent
combination of order and liberty in a strong regifae better, nation) may hope to have
them last. Machiavelli proposes numerous ways @mfipulating’ this precariousness of
a liberal political order in order to avert failuradopting a mixed regime where the
people and the nobles checked each other’'s powg the disciplining and moderating
promises of law and religion, maintaining modernatditutions of accusation, honoring,
and punishment, resorting to the educating and Imolyg potentials of rhetoric and
exhortation, using demonstrative examples fromohystvhen relevant, and cultivating
citizen virtue, to name a few. The last one isndéliest, earning Machiavelli the title of a
father of modern nationalism, albeit he rather gmefd to speak of patriotism (see Viroli
1998). He thought maintenance of political orded dibberty needed some serious
devotion of citizens to the republic — only if & valuable for them are they able to
maintain that prudent balance of order (which ishee oppressive, nor weak) and liberty

(which is neither license nor servitude).

argue that Machiavelli’s theory is about manipulgtpolitical life in order to economize on resart t
violent means. See (2004: 197-200).
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More generally, however, it seems most worthwhildhnéed to Machiavelli not so
much for the literal things he said and advised\(&sli likes to do), but for his keen
sense for the nature of political life. What isualtle and desirable in political life is
always in need of vigilant watch. There is no Gexlcept when it is believed; nor are
there laws, except those that human beings are tablastitute amongst them and
enforce. All that political life can rely on is wimwithin the capacity of people to affect:
some things are less capable of being affectedh asfortuna, some things more — such
as law and patriotism, but that floating margiratiectability is all the handle that human
society has to achieve and keep the life they wandl this is to say, contrary to how it
sounds, that there is an almost limitless scopsliaping political life. Peoples’ treading
through that wide scope, always under circumstantélse context, to ever shape their

common lives is what politics is all about.

A little over two centuries later, there appearednkésquieu’s treatise on the
republican constitutional theoryThe Spirit of Laws a work quite different from
Machiavelli’'s Discoursedn style and even much of content, but one thed ahrries on
some of the important themes of the latter. Ju8Bhklar, in an essay comparing the two
thinkers, described Machiavelli’'s as classic, milit or warrior republicanism, and
Montesquieu’s as modern, moderate, commercial tegauism (Shklar 1998, Ch XiIlI).
She also suggests that Montesquieu did not paatiguhdmire Machiavelli, thought his
ideas (and him?) to be too immoderate, and prefaather to turn to Thucydides and
Cicero, (Shklar 1987, 15-16). While that may befapdebate, there seem to be at least

very important common themes between the two, rdiffdy treated as they may be —
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guite understandably — given some dramatic chahgisgeen their times. A rather rich
civilizational change had taken place from earlylX¥ntury to early-mid XVIII century

— from the end of Renaissance, to the Reformatemhreakthrough in natural sciences, to
the Enlightenment in full bloom. Montesquieu offédais considered thoughts (result of
twenty years of research, as he reported) on hawié about constitution, and how to
maintain a workable, free constitutional order, amdhis, he continued Machiavelli's
adherence to the practical context, rejection stralst metaphysics, and a sharp sense for
the art of political life.

The title is importantThe Spirit of Lawss about the ‘spirit’ of societies governed
by law, not about the design, application, or reasehind lawper se*® Law’s spirit is,
essentially, the character of the society concertiedpolitical culture and aspirations of
that society, its experiences and capabilitiesgomod governance, which Montesquieu
suggests are formed by numerous factors includueg elimatic conditions. What does
this rich, difficult, very long work about thepirit of laws tell generally about politics and
constitution? It tells many things, but only a f@eints are possible to be highlighted
here.

Possibly the most important constitutional teachilegived from this work is the
idea of moderation. Moderation is the definitivetwe, or principle, that is needed in a
republic. The doctrine of the separation of powetke still more famous idea attributed

to Montesquieu — can only be appreciated fully ase @f the mechanisms of

*5 Montesquieu writes: “I have not separated thetisalifrom the civil institutions, as | do not peed to
treat of laws, but of their spirit; and as thisrggionsists in the various relations which thedawmay bear
to different objects, it is not so much my businesllow the natural order of laws as that ofdhe
relations and objects”, (p. 7). The very first ggrte of Book | indicates how broadly Montesquiezws
law: “Laws, in their most general significationeahe necessary relations arising from the natfire o
things,” (p. 1).
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constitutional moderation. In an interesting distois of Montesquieu’s application of
separation of powers to the case of Britain, Vi@lains some seeming inconsistencies
therein — Britain’s constitution normally viewed asather weak form of separation of
powers — by stressing how Montesquieu depictedBitiessh system differently, (Vile
1998: Ch. 4). But the answer to the puzzle of Megigeu’s fascination for the British
constitution with its debatable separation of p@yédrseems, is that political moderation,
and not separation of powepsr se is what concerns the thinker the most. Moderation
for him relies on much more than institutional desicontrary to Vile’s rather more
‘institutional design’ perspective. It relies onpalitical history that has inculcated the
right kind of a political outlook, or culture, thatlues and can abide by moderation.
Correspondingly, his highly practically-attuned quarative discussions of various places
around the world, including China, Spain, and Raissieven when not necessarily
precisely correct on historical facts — unmistaiabiderscore his prime emphasis on the
situated-ness, empirical-ness of constitution.okhtiction of changes in law for him was
very little about drafting, designing various codasd very much about understanding
the social and cultural setting of law, and theref@bout cultivation of the appropriate
‘spirit’ of law.

Thus, at the minimum, Montesquieu’s constitutiosrali is a teaching in
constitutional moderation, in attaining and maimitag such moderation, in the
pertinence of social-cultural environment in pungumoderation, and in showing law to
be the medium of moderation. It stands to be nbtd, Soltan’s argument about law as
essentially a strategy of moderation, is a thorbudhontesquieu-an argument, albeit

aimed at a level somewhat alien to Montesquieu ebajl constitutionalism, (Soltan
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2010). He might have gone along with such an extengrovided that the requisite
discipline of moderation is applied: that it is aberly empirical, historically set,
culturally realistic application. There was no glbbconstitutional civilization for
Montesquieu — indeed, that was precisely what hesstd — but there was a lot of
despotism, the third alternative, an immoderatelamtkss kind of constitution which he
regarded as no constitution at all. On accouni®tilscussion of despotism held together
by terror, some have suggested that Montesquieuen@ other things — was a theorist,
or even the philosopher, of fear and terror (sebifR@000). The much more agreeable
way to think, it seems, is that for him, despotisas that illustrative stark alternative, the
bad form, a heuristic device, as it were, in oreshow the distinctions of monarchic
and republican constitutions, the centrality of mw@dion and law in them, and also,
possibly, to suggest a live and constant danger nin@derate constitutions face of

devolution into despotism.

Another century or so later, a third notable cdnstnal thinker became known,
Alexis de Tocqueville. In Sheldon Wolin’s work omdqueville, it is richly shown that
both Machiavelli and Montesquieu (especially) hamrenous bearing on his political
theory (Wolin 2001). Much like them (and certainimore than Montesquieu),
Tocqueville also combined in him the perspectivésaopolitical theorist and of a
politician — the interplay between these “two wsfldeing the organizing theme of
Wolin’s book. Unlike them, Tocqueville also had tlpeactical wisdom gained by
witnessing two of the greatest modern revolutidm®rmed both by his predecessors and

two revolutions, Tocqueville further extended theieaching about republican
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constitution. The immense volumes Démocracy in Americare a difficult text, not
because of style — Tocqueville’s is one of the muosid styles — but because of the
overwhelming wealth of subjects taken up, numercetsirns to the same themes,
occasional contradictions on such repeated diSzussi

In the first lines of his work, Tocqueville’'s reperthat he was struck by ‘the
general equality of conditions’ he saw in Ameri¢aat equality was the foundation, the
springboard, of democratic and free governance.sgeh enough, equality and freedom
were realized as being at odds with each other.rfsares’ jealous love of equality, under
the condition of citizen sovereignty, stood to gae the freedoms of the better off, of
the higher achievers, in the name of equality, pcaty what he called the tyranny of the
majority. If this tension is to be taken as the Kegme organizing Tocqueville’s thought,
then his constitutional theory can be read as tmyesons into how political life, or the
political, can mitigate, smooth, or control thisgen. Again, much like Machiavelli and
Montesquieu, although yet again in a rather difiergetting and facing rather different
kinds of problems (at least in the caseDaimocracy in Ameriga one finds a very rich,
broadly construed, but also very empirical, pradticonception of politics.

In Tocqueville’s conception, politics contains theh arena — and arsenal — for
dealing with the vicissitudes of democratic govec®a Seated in the bed of customs,
religion, history, providence, and geography, pditencompasses the wide spectrum
from formal constitutional issues, to numerous deratic institutional devices, to less

formal institutions of associational life, to pubBpirit, to cultivated ‘habits of the heart’
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and ‘habits of the mind’, to political culture amdiucatior”’ Because of the tension
between equality and freedom, and the threat oftyttenny of majority, democracy is
always captive to the danger of self-destructiomt Bhis tenuous balance is not
necessarily so tenuous after all, and it need aoSecurity of democratic constitution is
based, of course, on the summary effect of allabeve levels of political life, but in
particular, it is deposited in the requisite pohfi culture which he found possible during
his travel in America — and which he could not gbserve in Europe (in France, mostly)
— a culture of public-spiritedness, of egalitarindependence, of general inventiveness,
and of moderation through law and legally procungtits. This political culture is the
bedrock of democratic constitution, the measurgsafesilience in the face of challenges

certain to arise continually.

For all three constitutional thinkers, politicalsseis at the very heart of the
predicament of constitution — it simply cannot g ather way. This political-ness is a
broad idea, not confined to any set of formal tngbns, not limited to only some kinds
of social interaction such as antagonism, and nobhaed by any singular motivation
such as want of power. Rather, political-nessaswthole essence of social life insofar as
its constitution and governance is concerned. Itlsen constitution of a political order —
both its creation and maintenance — is a quesfi@neative management of its numerous
discontents, in a pragmatic manner, by cultivating requisite capabilities among the
constituent public that best respond to the evglvoontext of any constitutional

endeavor. None of these thinkers would suggesterithat there is a singular

" See Kraynak (1987) for a perceptive discussioff@équeville’s Constitutionalism’ as a theory
combining ancient and modern perspectives withesston a broad conception of politics to include
culture.
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constitutional order permanently best fitted fagieen society, or that any society can be
easily molded into any desirable constitutionahfoFrom all three, the larger message is
that constitution is a situated, continuous, pragnpolitical engagement within the
scope of the possible.

Machiavelli, Montesquieu and Tocqueville, as notada not the only thinkers of
this mode of constitutionalism. With differenceséand there, this line can be continued
with John Stuart Mill, Burke, Rousseau, and manyaras one goes back in time, ending
at least with Aristotle and Thucydides. These thiteakers are the ones particularly
visible in the background of the constitutional ugbt of the PEGS and Bloomington
schools. Of course, again, it is Madison and Hamilvho sit most centrally in the
presidium on this scholarship. The PEGS and Blogtoimm school constitutionalism as
described above carries on all of the main higldéghthemes — and some more — in
Machiavelli’'s, Montesquieu’s, and Tocqueville’'s tlgiht. That is to say, it is a
perspective with some serious ancestry, and ornehtththe advantage of having been
gestated by some of the greatest political thinkdre had first-hand acquaintance with

political life itself.

Idea of Political Constitution Restated

Based on all of the preceding discussion, somergkrenclusions can be drawn
about the idea of constitution politically undedo It is not, in contrast to some of the
literature noted above, one species among a vasfedyher conceptions of constitution.

It is an empirical idea of constitution, based be understanding that constitution of
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good polities is itself necessarily a very empiridhat is, practical, idea. Political
constitution as restated here, therefore, is tantento the idea of constitution as such.

For such an understanding, the very first, high®gtl normative question, which is
effectively a rhetorical one here, is whether coubn as an enterprise aims at a
political order oriented to provision of justiceeédom, and respectful life for its citizens-
constituents, or whether it is in pursuit of objees at variance with justice, freedom,
and equal respect. Simply put, is a constitutigumaject aiming at a good polity, or is it
aiming at a bad one? This question, for all inter@n be taken as resolved for
contemporary constitutional thought. It is not amyenof any urgency to begin with this
guestion, and so, it is not important for consiitodél theory to engage in defense of
justice, freedom or equal respect and dignity tkens. Such questions, insofar as they
need to be taken up, are best left to moral theoog, constitutional theory rightly
conceived. For particular odd cases, where evesetlygiestions are substantially in
dispute, constitutional theory — empirically undecsl — has little to offer. Empirical
constitutional theory has to be able to assume ahgtparticular society to which it is
directed, has resolved these questions, and tingtittdion of a good polity — one that is
aimed at securing this set of general normativaasl- is known to be the objective.

When that much can be assumed, there are someagjeharacteristics that apply
to the idea of constitution. The first of thosa®ut this very normative content.

An empirical idea of constitution rests arthin and generic normative cor&éhat
core can be expressed in the form of an idea loérél justice’, as Elkin does, or as the
idea of popular self-government, as Rousseau cagdtkto be arguing, or as the pursuit

of highest level human good or happiness, as Alesfwrefaces his discussion. Detailed
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and rigorous specification of the core normativeerdations of constitution are apt to
remain on paper, and as a constitutional projectgeds, those core ideas are apt to
evolve and take shape in ways that could not beegntpredicted beyond general
outlines. Political theory often speaks of dangekolved in certain ideas, especially
ones that are not well specified or are teleoldgitlaus, one commentator has suggested
an affinity between Plato’s theory of forms to fdational Socialist racist project (Forti
2006); the danger that ‘popular self-governmenty easily produce despotism of a
majority is another familiar theme. To these consesf danger, the answer that the idea
of political constitution gives is that the avedinf these dangers is the job far more of
the practical constitutional development tharagpriori specificatior®® Political life is
dangerous; the seemingly un-dangerous parliamentiEmyocratic constitution of
Germany, operating through democratic electiongleurertain circumstances was able
to produce the greatest political evil humankinceregaw. Averting of that danger
depended not on fine polishing of the normativescor

Relying on a thin and generic normative core, thesttutional process elicits an
everongoing negotiation between the desirable and tesible between aspirations and
realities, between the normative and the practasllkin indicated. It is in that process
of ongoing negotiation that the actual specificshef normative constitutional content are
filled out. The negotiation, to be noted, is naiagular event, not a mass convention of
all concerned, but rather an amalgam of interastiah many levels, among many

different actors, on numerous issues and objectW#sle they negotiate and renegotiate

%8 A political attitude of awake-ness to such dangethkidith Shklar's “liberalism of fear” (1998aji§o
taken up in Katznelson, “At the Court of Chaos'Q@2)). It is a sobering attitude, but as Walzeoiregd
on it, constitutional politics must go beyond camtguarding against danger (Walzer 2001).

132



continuously in this way, the thin and generic natie core stands as their overall
orientation, their lighthouse.

Such an idea of constitution, then, suggests tloessty ofa broad conception of
politics. This broad conception suggests that, insofar wlaman beings are ‘political
animals’, everything that relates to the buildisg¢uring, maintenance, and development
of a common life among them is inherently politicBlernard Yack has offered a
compelling discussion of the richness of Aristatlebnception of ‘political animals’ and
their life, located as it is in an interplay of ey€lay politics of conflict and debate, and
the ideals of a good political order that are stnivfor, (Yack 1993). The political,
therefore, encompasses a much wider range of ati@na than just antagonism or
adversity; it extends well beyond struggles for pown any apparent sense. Nor is
politics confined to the opposite corner, underdta@ms common engagements in
cooperation and harmonious life. Rather, politigdations comprise the entire range of
public engagements from the most conflict-prontheomost harmonious, and since these
relations are never to end and are never pre-sriamnflict-prone relations can become
relations of agreement, and agreements can chartgesites of contestation. Those
engagements are political because they are ndtspisengagements, but ones pursuant
to issues, interests, values, or simply questidnsedinence to the public, and hence, to
their polity. Because the sphere of the politicalso wide and so plural, it is not
meaningful to view politics as purposive in anysty sense. The people rarely engage in
politics en masse in the name of some distinctldgd common purposes; much more
often, they engage in political interactions beeathst is the way they live as a collective

body, as collective political animals.
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This broad conception of politics in constitutiooimts to two themes that animate
and sustain such political interactions. Firstréhisthe centrality of citizen capabilities
for engaging in politics in productive, effectiveonstitutionally-conducive ways.
Second, insofar as such capabilities require tedb@nd sustained in a medium or shape,
that medium or shape comes in the formnsfitutions Said together, constitution is a
process of political engagements defined — or edraut — by citizen capabilities and
expressed in and centered on institutional creafind maintenance. Institutions are
understood broadly, well beyond the formal officesd powers of a government,
although including them, too. They are meant nosites (of agreement, of allocated
powers and values, etc.) but as products and weseJhere is a close, direct linkage
between capabilities and institutions. Civic capaés are what produce and sustain,
ultimately, a constitutional order, but since cdlitds are an ephemeral and intangible
category, the manner in which they are registeretimaintained is through institutions.
Institutions are multi-purpose; they not only he&lgptant capabilities to produce some
result, but they produce, maintain, and channehlodiies themselves.

This broad conception of politics at work in a ditagional process leads to another
pair of important elements of political constitutjovhich are already presupposed in the
above points but deserve explicit note. One is, thiatler this view of constitution, the
relevant social setting is characterized by seriplwisalism Soltan’s discussion of
pluralism, along three levels, is well fit as a idépn of it: “pluralism of ideals,
institutions, and creative projects”, (Soltan 20238). In view of these, constitution is
not and cannot be confined to issues of centrahdbrnstitutions of a regime; nor is

constitution thinkable as somehow applying to dgcés one monolithic whole. Thus,
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constitutional relevance is shared among all ‘mitenprising the given society — units
capable of changing, uniting, disintegrating ané@rapping. From the individual to the
society as a whole, the infinite variety of sodietgoups, networks and projects
contribute their share to constitution — and demahdir share from it. This
multidimensional pluralism is why constitution reeps a broad conception of politics.

The other point deserving explicit note about citutsdon, having been already
mentioned at the very beginning, is @mpirical-ness Political constitution is strictly
empirical, not utopian, formal, logical, or ratidna an abstract sense. It is empirical in
the sense of being always and necessarily situatactual life,in media resalways in a
real context. This is why constitution is not argagement in detached speculations
about a desirable life. Constitution of a good fyofnust happen here, in this context,
with these people, in this neighborhood, given ¢hessources, against these odds and
problems, and so on. It is tempered by numeroustrnts and limitations. It cannot be,
even if tried hard, made into a clean and convemianvass, into a mostly logical puzzle.

Here, an objection is relevant to V. Ostrom’s strea clarity of language (1997,
2008: ch. 10). It would be quite nice, if every waoneant exactly the same thing to every
person, so that every utterance in a constitutipnatess was understood exactly how it
was meant by the speaker, and so on. That woullitdte agenda-setting, agreement on
actions, etc. But this notion of logical claritylahguage, tracing its roots most notably to
Thomas Hobbes, and culminating in the nearly ina@mgnsible propositions of logical
empiricism in the early 2BDcentury, is, constitutionally speaking, meaningles

Its empirical grounded-ness makes constitution ailsare ofempirical continuity

Social life is continuous, an endless and flexibkgectory of common experiences,
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developments, achievements, and failures. At angtpo a society’s life, it will have
pre-existed up to that point and will go on indé&ély into the future. A constitutional
project takes place within that continuity. It istra discrete one-time operation, nor is it
possible to plan it as a project of some duratioth Wmits. It is only thinkable as an
ongoing process without a clear terminal pointttorhis makes constitution always a
matter of achieving a certain politicalodus vivendinot just any — insofar as animated
by orientation toward a thin normative core shdmgdhe public, and insofar as it is an
ongoing negotiation of the desirable and the pdssiibhe modus vivendcannot be an
empty, motive-less condition: it would be very muahlived and ever so contested
condition, a continuum of checkered equilibriajtagere. Insofar as theodus vivendis
at any point a result of confluence of public ietds forged by extant civic capabilities, it
is also a robust and stable one — and the bestitttiosial order is able to achieve the
most stablenodus vivendi

Thus, political constitution is oriented towardhen and generic normative caré
is sustained bypolitics broadly conceivedwhich can be understood as a process of
ongoingnegotiation of the desirable and the possilolentered on and actuateddtyzen
capabilities it takes place within the condition of socipluralism and is also an
empirical process, wherein especially to be noted is ¢betinuity of that process.
Described in this way, political constitution isery pragmaticproject.

Earlier, it was warned that ‘pragmatism’ here i$ mged in the specific philosophic
senses, and stays away from the swamp of relevalspphic debates. Still holding
onto that distance, the pragmatism of politicalstidation can be said to be very much

Dewey-an as informed by hiEhe Public and Its Problemd954) That is: it is a quest
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carried on within the bounds of the actual commiba itself, a quest for a better,
acceptable public life view of the life and problems people experiemdgere along the
process the public itself gets formed and develojted a quest carried on by a plural
public, where not individuals only, not a singlengaunity only, but a broad range of
actors — defined not by metaphysical laws but bgirtmeal aspirations and actual
experiences — forever contribute their varied dedsaand input. It is a quest that is not
amenable t@ priori determination of its ends, because those endgeayemuch shaped
and determined in the process of the quest. And & continuous quest because the
object of the quest itself is never defined finabiyd because — as it is about common
human life — the process is not one of inexoralpward development but more likely

one of recurring slopes. It is pragmatic in thesgeof eliciting all of these characteristics.

Consider the more appropriate, or even sintply right conception of political
constitution to have been restated now. The coiareps abouthow to think about
political constitution, but is not too much abaubat to think about. Getting clear on
‘how’ is an important but only partially accomplesthjob. To complement it with some
more substantive content is what would take therjelrer to completion (but it will
never be completed, to be sure). A full, ripe jblthas order is normally called a theory.
Providing such a theory is beyond the realistic igiorb of this work. What follows in the
remaining chapters is an elaboration of the idepraimatic republicanism- an inroad
toward, or a preface to, a theory, while stoppihgrsof fully expounding one. What it
does is give some idea what might go into a political constitutional projechen the

how of such a conception has been heeded to.
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Chapter 4
Parameters of Pragmatic Republicanism

The foregoing discussion in two preceding chapies noted a range of problems
in recent imagination of constitutional regimes awine ways of how that needs to be
done properly. Some of the key features of a pitggmiitical conception of constitution
were highlighted in the few preceding pages: a eption which this study holds as a
more accurate orientation for constitutional thingkin general. What follows next — in
two chapters — is an attempt to elaborate, as iiewis conception of constitution, to
spell it out more substantively — albeit, conscipumsaintaining a level of generality and
incompleteness, as a generic constitutionalistpeets/e requires. The proposal is called
‘pragmatic republicanism’ because these two teresziibe the approach well and set up
the discussion toward more specificity; howeveis ttonceptual term should not be
taken as strictly definitive — it could just as Weé called ‘political constitutionalism’ if
not for its breadth.

Before entering the outlining of the idea of pragimeepublic per se, there is need
to pause on one issue that has been implied thoaighe preceding pages and now
requires to be faced explicitly. That is the iddaircompleteness, or relative open-
endedness, which is argued to be a necessary tdrastc of the conception of political
constitution defended here. With this discussiohaatd, it will be possible to commence
the outline of the idea of pragmatic republicanisto formulate the several components
of it. That begins by proposing a brief and modadyapermissive sketch of good polity
toward which political constitution — and pragmatepublicanism in particular — is

oriented. The sketch is a realistic vision of airddde good polity that is derived based
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on actually existing or previously observed examptd good polity whose main
constitutional features have by now acquired a nawréess universal approval. After
outlining this realistic sketch, the chapter mowesto considering three thin-normative
orientations of pragmatic republicanism — the kegcpdural norms or principles that
must be followed in a constitutional project. Imiamttly, these are not mere means to an
envisioned end, but rathérmativethin-normative procedural principles which realize
the end while the project proceeds. The last tbirthe chapter elaborates what has been
called the basic empirical conditions of constdati These conditions are where the
constituting takes place; they are not fixed ensplrdata only relevant for some putative
beginning point, but are dynamic, evolving condiso— their evolution is how the
attainment of a constitutional order happens. énrtbxt chapter, the fourth and last main
component of pragmatic republicanism is discus€eastitutional craftings tantamount

to ‘constitution’ in its verb meaning; by calling ‘crafting’, the idea is to refer to a
special, particular kind of political activity thagkes place amongst the three other
components of pragmatic republicanism — its pararmgess it were — to ever so gradually
approximate the envisioned good polity. To avoigt amsleading, it should be reminded
that the sketch of a good polity that follows i¢ by itself a complete argument — it is not
a theory or a fully-formed conception of constidutalism. That is what many works in
constitutional theory tend to do: outline highlytaleed sketches of constitutional order.
The complete argument of this work (for an incortgpleonstitutional conception of
pragmatic republicanism) is represented only in tenbination of the sketch, the

normative and empirical aspects, and the idea é$tdational crafting.
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The incompleteness of pragmatic republicanism

One way to address the issue of incompletenessuetieg the idea of pragmatic
republicanism in this regard vis-a-vis an exchabgiveen Michael Walzer and Agnes
Heller in a pair of very succinct and rich ess&jsice that exchange is very well-fit for
the present purpose, it may be allowed to dwethem somewhat lengthily.

In a reaction to Heller's boolgeyond Justic€1987), Walzer picks up on a theme
in it that he thought of great importance and mndifabided by the author who explicitly
avowed it — the theme of theoretical incompletenegsdefines: “[Clompleteness means
a closed system, an account of the single besineega ‘whole’ that can be rationally
discovered or invented but not rationally contestedevised.” Viewed against such a
‘closed system’, “[ljncompleteness is a virtue... fibrleaves room for local self-
determination and cultural diversity; but it is arth virtue, more problematic than Heller
admits,” he writes, (Walzer 1990: 225). He contetidd Heller's argument, claiming to
expound an incomplete theory of justice focusegpmtedure (‘real discourse’) and not
outcomes, comes “dangerously close to the complaii® means to avoid,” (ibid). That
is because “the decision procedure, the constitatimode, is given, and it alreadyas
way of life How could it not be? Free and equal speakersnutied to life and liberty,
practicing the virtues of tolerance and mutual eesmon’t leap from the philosophers
mind... They are historical creatures; [...]; and thelyabit a society that ‘fits’ their
gualities and so supports, reinforces, and represlpeople like themselves,” (227-228).
Since “incompletion doubles here for pluralism” §22 Heller's nearly closed just
discursive procedure “suggests a (limited) setasfations on a theme but not anything

like a genuine multiplicity of themes,” (228). Aftéhus taking issue with Heller's near-
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completion, Walzer admits that the variety in a engenuine multiplicity can include,
historically, many options that cannot patentlypa¢atable: various tyrannies, despotism,
autocracies, and so on; but if incompletion is éothuly abided, the philosopher must
forego judgment of bad alternatives — somethinddid& not ready to do, he concludes.

Heller’s brief answer is very ‘simple’. “We live ithe modern world. [...] We need
to extrapolate the situation called ‘modernity’ardgur close future, and if this is so, we
can also extrapolate the main values of modermty this future,” and the values of
freedom and life are “actually universalized” in adeon world, she writes (Heller 1990:
231). She objects to Walzer’s suggestion “that e, rauthentic pluralism of forms of
life is possible” within the values of modernity23@). With a brief elaboration, she
concludes that the diversity within modern way#ifefis as much as “the way of life of a
Fiji fisherman [in nineteenth century] is differefniom the way of life of the Homeric
heroes”. The only difference between those oldeesi and (our) modern times is that
their forms excluded “generalized pattern of symoatciprocity” whereas our forms
exclude “asymmetric reciprocity”, the reason foistdifference being that pre-modern
societies did not know what values and forms & ifould follow in their posterity,
whereas modern society does know what preceded pré-modern times and thus is
better informed, (233).

The project of pragmatic republicanism is much etaa spirit to the “simple” and
situated vantage point of Agnes Heller, (see also Helle®G)9 Given Walzer’'s own
admission of what dangers the real diversity of svay lives may elicit, it is hard to
understand his demand that a philosopher pay tbe pf not judging the bad-ness of bad

forms of life — except if normative thought is caetely extraneous to that philosopher’'s
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enterprise. Pragmatic republicanism, for all iis@sm of manifestly “closed systems” in
other literature, is very much grounded on nornggfisldgment: its points of departure are
some of the same ‘actually universalized’ modertues that Heller takes as hers,
without, however, being dependent on such agredaesaeing universally held. Not
being a philosophical inquiry, but political, pragtic republicanism in fact rests on a
wider scope of such broadly accepted and valuetires of modern political society,
including some institutional ones. It is an ideattls consciously situated within the
contemporary civilization the way it is; it is cdgant that some of the important values
are principles are not universally shared. Eadhefeatures of modern political life held
up in this work is only elaborated to an extentj acapable of admitting a diversity of
forms that is equal to, or wider than, Heller'schese it is aware of non-universal status
of many of those features while hoping they carobez so.

Pragmatic republicanism is decidedly an incompldea. It is more incomplete
than Heller's, because whereas her ‘incompletignforfeited by her just procedure of
‘real discourse’, as Walzer sees it, pragmatic bbépanism does not outline any such
strict procedural rule. It does include what is thesest to a procedural principle — the
orientation to the principle of moderation — buattlelement itself is very much, and
consciously, incomplete. Walzer’s charge againskede ‘incompletion’ in this regard is
very well placed; and what is compromised by sudtriat procedural rule is not only
real diversity of outcomes, but — more importarity the present discussion — also its
empirical feasibility. The issue of this strict pemlural rule is exacerbated by its
methodological individualism — something Walzer slaet explicitly point out. If a

society should consist afidividual men and women deliberating about the shared values
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of liberty and life under Heller's formula of ‘whéshould do unto you and | can expect
you doing unto me, should be decided by you and, ifi¢eller 1990: 232-233), the
outcome seems to be indeed a rather predictabie &@irlife; and for far too many
societies in (our) modern world, adherence to spobcedure of discourse is very
unrealistic, which is perhaps the much more urgeoiblem.

So it may be argued that pragmatic republicanismmase responsibly incomplete
than Walzer imagines it ought to be, and it is ngeruinely and realistically incomplete
than Heller allows it to be. The way to this ‘middground’ lies in being even more
accurately situated within the contemporary woHdrn Heller's work is; even with the
ending of the Cold War and most of communism siHe#er wrote her book and her
response to Walzer, the content of sitmated-nesseems to be too optimistic. Pragmatic
republicanism is situated within a world where & still not a universal agreement on
individual being the main political agent, on human rightsx¢pghe moral code for all
humanity, on deliberative consent of all individuleing the only admissible decision
principle, and so on. It is, however, situated iwarld where the best actual political
orders do uphold these principles, and where swdd grders also uphold a range of
other principles: agreement about the people bdvag ultimate source of political
authority under which they life, agreement in oppgsabuse of political power,
agreement on preferability of institutional stalyili agreement on preferability of
moderation over extremism, agreement on goodnessroked regime with separation of
powers, and so on. Because contemporary poliffeatibes not know whaiur posterity
holds in stock, and because the currently bestigalliorders are characterized by these

sets of key political and moral principles that amt yet universally shared, pragmatic
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republicanism comes from the perspective thatpriglent and responsible for the rest of
the world, not yet sharing in these principles, ldutp be oriented toward them. Its
constitutional thrust is therefore beholden to aceon for the ways in which such an
orientation might be actualized.

This kind of incompleteness, as it should be clegrnow, boils down to a
recognition of politicaluncertaintymuch like it is defended, say, in Dewey (1954} an
more recently, in Oakeshott (1969), Wolin (1969 8arber (1988). It is an uncertainty
situated within its historical context, and notain a-historical cosmos. Because of this
situated-ness, despite the richness of the disgogavariety of political circumstances,
pragmatic republicanism can be a carefully hopeafida: the societies hitherto
unsuccessful in constituting themselves into goolitipal orders have nonetheless pre-
existed within some sort ofsdatus quoeven if barely bearable, and have sustained some
degree of stability of social relation, on whicleyhare able to build. The hope, then, is
tied to incremental social malleability — be itdbgh narratives, discourse, education,
laws, institutions, as well as pressure, protesisl necessity — whereby the existing
unsatisfyingstatus quocan be made ever more satisfying. Because ofha| tt is

rightfully identified as an idea gfolitical constitution.

A sketch of a good polity

We start the outline of the idea of pragmatic réjeabism by sketching some
general and central substantive elements of a gotity — something in the order of a
slightly blurred black-and-white portrait by anisiit The sketch is a logical step in a

work purporting to tackle the question of constgntof a good polity. This sketch of a
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desirable polity is decidedly slim and its expasitishort, which may quickly under-
whelm an audience used to being treated to vehydescriptions and specifications of
such political orders, the tallest contemporaryneple being RawlsPolitical Liberalism
(1993). Rather, this sketch is more akin to StedBl&m’s use — and limited elaboration
— of the idea of ‘liberal justice’ needed for a auoercial republic (2006: pp), only
perhaps both more general and more specific, i \With the kind of incompleteness
involved here as specified above. This is so bechase the idea of a good polity is not a
matter of speculation or abstract analysis; it pgactical concept meant to give direction
to practical constitutional activity. That suchlketh is both necessary and sufficient is
addressed once its substance has been laid out.

At the top of Chapter One above, a brief descniptba contemporary good polity
was proposed. To repeat that passage, it was lsatidduch a polity would be a stable
political order animated by some [set of] valued aspirations shared and pursued by
(most of) its members, providing security — toagsistituent public in their capacities as
individuals and groups, and to their property —eldlasn legal and legitimate authority
that also guarantees broad but not unlimited freed@nd dignity of citizens and
precludes arbitrary use of political power uporzeitry; the polity is of the citizen body
as a whole, a ‘body politic’, and as such, in mamaince of such an order, the
participation of all citizens would be expectedhaligh not absolutely, directly or in any
dogmatic sense,”. That description was a genetalizabased on broadly accepted
features of a good polity and on the examples ofenow less well-functioning polities

nowadays.
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The following sketch elaborates that brief deswipt expressing it in terms of a
slightly more formal set of good polity attributds.has been noted in the preceding
chapter that this work is not a contribution to ked of conceptual political theory that
focuses on distinctions between ideas such as liepdbmocracy, and liberalism; it has
been suggested that any actually existing goodnegoday would be some instantiation
of a liberal democratic republic That practical eclecticism of existing constibuil
regimes is the main source for the idea of pragnrapublicanism, not the several clean
theoretical conceptions. The thin sketch of goolitypbere can therefore be viewed as a
generic image of such a liberal democratic repuldied each of the five criteria that
make up the sketch as an element more or lesdfidbl& with liberalism, democracy, or
republicanism.

Pragmatic republic, thus, is not the name of aiqdar political system; it is not
identifiable and distinguishable from others byezydiar arrangement of its institutions.
Rather, it is a fairly generic reference that maganpass almost any modern good
regime, including most variety of what are now edlliberal and democratic and some
variations of socialist systems, but excluding badimes, such as dictatorships of
various kinds - otyrannies as Walter Murphy chose to refer (2007: 16). lis tieneric
usage, the term republic is applicable to nearlygood regime found in modern world:
as long as the regime is not hegemonic but mixedauthority and legitimacy emanate
from its citizenry which is itself politically divee, it serves the good of all its
constituents in their diversity, including theieédoms and well-being, and it is a stable

political order. The ternpragmatic captures both the conceptual flexibility that atte
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‘liberal and/or social and/or democratic republand the practical dynamic quality
attending the compliance with these several qealf a good polity.

To state these criteria very clearly: the genefibefal democratic republic’
envisioned here is defined by five key criteriaomenitment to public good, maintenance
of a mixed regime, preservation of social pluralissdherence to popular sovereignty,
and securing of constitutional resilience. Commitnéo public good is normally
considered to be a classical republican idea ofhiéaelli and earlier; mixed regime is
among key concepts of both (more modern) repubboarof Montesquieu and (classic)
liberalism of Lockean mold; social pluralism is pably best at home under modern
liberalism of, for example, John Stuart Mill; poaukovereignty is the main criterion of
democracy, for which the most eloquent if in pagtdreme articulation came from
Rousseau; and constitutional stability is a lodycalecessary concern for all of them,
albeit rarely stressed in any body of thought om awn terms. Each of these
identifications will be readily contested from aldes; the simple point here is that the
idea of a good polity in early twenty-first centumas come to include all of these
elements — liberal, democratic, and republitan.

This is not a dreamy eclecticism that simply imagiran impossible amalgam of
everything good; it is not even decisive that eaththese elements are actually
universally agreed to be ‘everything good’, albeits plausible to assert that they are
more or less universally accepted to be good.rtiase relevant here that they are met in

this amalgamation — either attained to a good degreexplicitly aspired — in actually

%9 To stress this: the ‘casting’ of each of libenaljslemocracy and republicanism in a composite adea
good polity is not a conscious theoretical prineipeeded here — rather, these rough linkages &réoon
suggest the obvious amalgamation across theseitteag, in an extension of the discussion earlier
(Chapter 3).
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existing regimes that are generally recognizedaxigor better, regimes. Thus, either
attained or veritably aspired, these five critexd@ undoubtedly be said to describe, say,
Britain, Canada, the United States, Germany, andvBya The scopes and degrees of
realization of these criteria in every actual caogsbon are of course always open to
revision and to being settled through debates eaaly considering that each of these
criteria is a continuum rather than a singular aoordl Whether a particular regime
would therefore deserve to be called a good peitya-vis these qualities, obviously,
may not be decided priori. For all these reasons — theoretically muddledaticlism,
incomplete articulation, and principled reliance mmactical contextual realization — the
conception of the good polity is callgtagmatic Let us elaborate each of the five
criteria a bit more.

The first criterion concerns the objective of aulelc. A republic must hold as its
raison d’etre the objective ofserving the public good- the good that all of its
constituents share and desire. It would be corifupserved the good of only part of its
constituents or the good of some group or peopisidelthe given public — that is, after
all, Aristotle’s benchmark definition of a corrupdnstitution. What that good means can
be imagined by reference to certain common valitegould include general human
welfare — health, education, security, as well adilp and economic safety (against
predation and crime); it would encompass more natenal goods, such as respect for
the dignity of a person and groups of people, rettmym of their identities and ways of
life — and maybe summarily understand it under nhene of happiness. The risk of
engaging in any serious specification is that iuldcsoon need to be embedded within a

particular society — or, of a number of such soesgtleading to a very long list of
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specific goods that is both not very useful andeptélly rather parochial (see Elkin's
quite specific elaboration gfublic interestpolitics for the American republic: 2006). At
the same time, it is difficult to discuss publicogoin a thoroughly defensible wasy
abstracto for reasons of its situated-ness within practicahtexts as noted already.
Therefore, this central condition of a republiclwihve to be only introduced in this
limited, general form.

The second criterion concerns the republican urtgtital regime: it would need to
be amixed regimeWithout the heavy emphasis on the mixing of dadasses, as found
in Aristotle, the ‘mixed regime’ here refers moe the divisions and balances in the
institutional structure. No single locus of statever may be allowed to so dominate over
all others — and over the society at large — abet@ble single-handedly to decide on
matters of general public importance. The main eamdere then is with separation of
powers, although it includes more than that. Treajds already noted, was particularly
well formulated by Montesquieu (Bk 11, Ch 6) andhe Federalist Papergesp. No. 10
& No. 51), but it is a common notion running aletivay from Aristotle to Locke, to J. S.
Mill, to the present (for a careful discussion, 88k 1998; for a recent rethinking of
separation of powers, consider Carolan 2009). Peeic content of a mixed regime is a
matter of practice, not of theory. Achieving a walsle mixed system is not a trivial
matter, and error is possible in both directionsot having enough of a mixed regime,
opening it to abuse, or having too much of it, legdto institutional impotence, a
complaint raised by Mcllwain (1947: Ch 6). Hencegaia, the real arrangement here will

need to be left to the practical constitutionalgass.
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The third criterion is about the republican socig®pncomitant to the preceding
point, and importantly balancing the first poiritholds that the envisioned republic will
house a viable degree sxicial pluralism A highly homogeneous society that elicits very
little to no diversity of opinions, outlooks, culas — that is, no basis for meaningful
social debate — would inevitably be en route tb-destruction. Pluralism within society
is essential for many reasons, including securftgitizen libertie§®, maintenance of
social criticism, enabling a moderate politicaltatg (Soltan 2010), and hence, a hedge
against pursuing any extremist political projetitss essential for social balance, broadly
construed. Practically, pluralism would be représeénn the plurality of public opinion
on policy and values, plurality of cultural or idiy groups, and on the political arena
per se — access to the public sphere through rmltpannels of organization and
articulation, be it multiple parties, plural indepkent media, and a wide variety of forms
of civic association. Some prominent theorists hawvade the case for pluralism,
including Isaiah Berlin, Michael Walzer (1983) awlliam Galston (e.g. 2002; 2011).

The fourth criterion concerns sovereignty: the @guwould be based opopular
sovereignty- that is, the highest constituent authority woloddong to the whole of the
citizenry. What sovereignty practically means —dweery citizen regarding various issues
—is hardly possible, and not helpful, to spell ougeneral except, maybe, to say that it
is the basis on which office-holders can be askedatate their seats, by expiration of
terms or by impeachment, and on which more geneithie demand for political
accountability is made. Further concretization b tnotion normally evolves in

constitutional process and policy-making in a gipehty. The security or stolen-ness of

8080 5 pluralism is a constitutional need for safedimy individual liberty the way John Stuart Mill e
of it — although individual liberty is not the ontpncern of a pragmatic republic in this regard.
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sovereignty at any given point is a difficult thihg detect — especially in the modern
societies of generally multi-million populationsdacomplex bureaucracies. Often, an
eruption of mass political action — revolution — k@ suggest usurpation of popular
sovereigntypost factum One major safeguard of people’s sovereignty, autht being
wholly reliable, is a robust system of politicarpapation and especially representation.
Popular sovereignty, especially if likened to Raass concept of ‘the general
will’, is possibly the most contentious idea, arsdvery difficult to define in a strict,
thoroughly unambiguous way. It does not need tadmessarily associated with ‘general
will’; it may be conceived ‘as procedure’, as Hahas has argued (1998), or viewed as
the equivalent of ‘consultation’ (Tilly 2007). Difulties of the concept are real, but still
it is an essential normative foundation of any tjguthat must be explicit and
recognized. In asserting this principle, the idsanot to see literal or concrete
manifestations of popular sovereignty in a gooditpat any time. It may be more
symbolic most of the time, and may not require écabcertained constantly. In everyday
life of a polity, this concept resolves itself inom mundane and less ceremonial
workings of institutions. But there are times andnments, when political authority and
order itself may be tested, and in such times, [@o@overeignty must come out to be the
ultimate point of reference. So, Soltan’s rejectainthe idea of popular sovereignty —
especially by citing Riker (1982), whose critiquie'tbe general will’ is arguably based
on strictures that Rousseau did not intend (sdbemraNeidleman 2000) — seems too
hurried; he claims the idea is “built on an illusig1993b: 92-93). But so are the ideas of
liberty, equality, justice — none of these canrbagined to exist in any society in a literal

sense. His alternative of ‘limited sovereignty’ mssill be vested in the people, the

151



populus if it is to be vested anywhere: that ‘anywhere’a constitutional polity cannot
be law by itself, or courts behind it, or a Congtdn, and certainly not a Leviathan. The
recognition of this ultimate source, even if isignbolic, has important normative weight
wanted in a constitutional polity.

The fifth criterion is about the republic’s vialyli The good polity will require a
certain measure afonstitutional resilienceor robustnes$. This is an obvious thing to
say. However, beyond simply saying that a goodmegs only good if it is able to last,
the issue here is that such a regime needs todachkertain ways, mechanisms,
institutions that make it resilient — without thieyebecoming static. Any political regime
is to some degreeraodus vivendor equilibrium — it holds while it holds, and tlkees no
necessary assurance that it will remain the sameasalesigned and desired (@odus
vivendipolitical theory, see Horton 2010). There are gsvsources of potential tilting of
the equilibrium — disagreements, discoveries, stoftnumeric balances, and if nothing
else, some calamity beyond human control. A goainre, then, will need to have
provisions that make it less volatile, less vulidgao both internal and external shocks,
without making it impervious to any impulse. All tife above criteria, of course, can be
mechanisms of resilience — and they can be exdh#yopposite, too. Some other
resilience mechanisms might be the idea of ‘camstmal precommitments’ (Holmes
1988; Sunstein 1991), the realization of the do of citizenry as both subjects and
authors of constitution (Habermas 2001), more gdlyethe authority of a written

Constitution (and a respected Court behind it), ot importantly, resilience would

®1 As noted earlier, ‘resilience’ is used in PolityVocabulary as the opposite of ‘state fragilitytite
consonant with the present use. ‘Resilience’ has laéen taken up in some of republican politicabtl,
although not necessarily as applying to politiegime (and more often as ‘resilient liberty’); see
Haakonssen (2012), Pettit (2007).
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depend on a vigilant citizenry — the institutionaisiience mechanisms depend on
presence of a requisite political culture (pace., &Veingast 1997: see in Ch 6).

These five elements are both sufficient and necgsga depict a republic's
essentials. First, let us take up why these fiee“aecessary”. Then we will take up why
they are “sufficient” — that leading us toward elediting on the ‘reluctance and caution’
accompanying this exercise to begin with.

The five criteria are all necessary in a polityégognize it as constitutional and a
republic. When any of these five is missing — oren@alistically, found to be in severe
deficit — the republic will be in risk of becomisgmething else, something categorically
different. The non-satisfaction of any of the fifgtir criteria precipitates the emergence
of some sort of a tyrannical regime (again, in aegal sense employed by Murphy,
2007). The sense of republic not serving the puiptiod indicates severe corruption of
the polity; absence of a meaningfully mixed regsuggests reliance on the goodwill of a
hegemonic power; lack of social pluralism opens ty to intolerance, coercive
conformism, and immoderate political life; and la$spopular sovereignty suggests the
turning of citizens into subjects — an usurpatignathich the collective constituent body
loses any claim over what they have constituteanigves into. The fifth criterion
concerns the very viability of the constitution +epublic that lacks resilience in the face
of daily challenges is one that soon does not :eixistther devolves into tyranny or first
plunges into chaos, then producing a tyranny.

All of these five criteria are of course closelyertonnected — in the absence or
weakness of one element, the presence or strerigtheorest is endangered. Such

interdependence may suggest that — by the logiowélative or spurious relationships —
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perhaps the really important criteria are some etubisthe five and not all of them. Such
a claim seems impossible to substantiate on logjoalinds, let alone practical. While
each criterion is closely tied to the rest, no Engiterion is able to supplant the other.
That said, it may be plausible to distinguish betwa theory (or a sketch, as here) and
political reality. Within a theory, it may be act¢able to suggest that some of the five
criteria — say, popular sovereignty — would bes$@iil, even if not mentioned, if the rest
of the criteria are observed. That is differentnirgaying that an actual good polity,
lacking on any of the five criteria — say, a megfuh degree of popular sovereignty — is
able to remain intact. Only all of them togetheodarce what this project is concerned
with: a good polity.

But why are these five criteria — especially atstlhow level of specification —
sufficient? Why not more criteria, and why not degaspecification? To both questions,
the answer lies in the conception of constitutisrceafting. The five criteria set out, in
very general terms, the core dimensions of a gaditypThere can and probably will be
more dimensions to any actual constitutional palitgt will be considered important —
although, probably any such dimension would beeatjoselated to, or a sub-dimension
of, one of the five. Most definitely all of the cpmnents of a republic will acquire much
more detailed expression and practice — albeit niegh amenable to singling out any of
it — in an actual process of constitution. All dfetcontent of a republic beyond the
‘sufficient’ is left to be fulfilled in the craftig process.

This is an important part of the overall argumenthis work. Given the extremely
encompassing range of issues that constitutionigamels, straddling between normative

and empirical arenas, too often political theorgsnp reducing the complexity of the
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subject matter in pursuit of intelligibility, or tteer more accurately, amenability to
political science. Some of the results of such cédn have been observed in the
chapters above. Constitution is a holistic and tpak enterprise, and intellectual

comprehension of it must take it as such if theeh@to understand and speak to it
accurately. This practical holism of constitutidhen, is also the reason why a theory
ought not to engage in excessive elaboration ottmtents of constitution. Engaging in

such an exercise would lbepriori theorizing.

John Dewey may have addressed this concern asasvalhyone. In hi$he Public
and Its Problemg1954), Dewey points out the flaws afpriori political theory — the
inevitable foundation of such theory on some fomttiohs of human nature and human
needs, which are themselves necessarily specuylaivé the proceeding from such
speculative foundations down (or up) to speculaibgut the observable (i.e. expected)
political outcomes. The more reasonable way to ged¢cfor Dewey, i posteriorj or
depending on the consequences of actual polittahgements. (This point is not to be
confused with utilitariartonsequentialisi.This is a key point of pragmatism.

A contemporary pragmatic thinker, Roberto Unger begued for a comparable
perspective contra ‘a priori’ philosophic thinkinga more radical language. He writes:
“[T]he dominant styles of normative political phslophy today, particularly in the
English-speaking countries, treat the formulatibmamative principles and ideals as an
activity separate from, and prior to, the designimdtitutional arrangements,” and
“suppose that the separation of institutional dedrgm prescriptive principles, on one
side, and from raw wants and intuitions, on theenths necessary to ensure the

transcendence of normative theory over historioatext,” (1998: 17). He argues instead
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that the transcending of context can only happem fioeing grounded in that context, by
practical and institutional experimentation thatets place within the context just as it
aims to transcend it. “We musin our independence from the context, not assumeat b
conceptual sleight-of-hand,” and we need to realizat “institutional debates and
experiments are not a separate and subsidiaryisgpticey represent our most important
way of defining and redefining the content of odeals and interests,” (ibid: 18; italic
added). Here, then, again is a strong statemenlinfiiis to theoretical elaboration in
abstraction from context and practice.

Not the least, this slim sketch of a good politym dee placed within Aristotle’s
distinctions between political theory’s interedtsitt can be expressed as being about a)
the absolutely best constitution, b) the best gdlygpossibleconstitution, and c) the best
constitution possible for a given politPdlitics Bk 4, Ch 1). The present work is an
exercise of the second kind (b). It is concerneth whe best polity that is actually
possible and is generally accepted as such indheemporary world. Providing more
specific elaboration of the constitution would letdds work in either direction on

Aristotle’s ‘taxonomy’.

Qualified and defined in these ways, then, is timpigcally-based, realistic vision
of a good polity that constitutional projects ofl&y need to be oriented to. This vision
being only a sketch, any particular constitutioregse will very likely modify,
‘customize’ the specific fit of all five elementd a good polity, and fill them with
substance depending on its particular conditiomst Takes the discussion to the next

step. Consistent with the view of constitution esfting, it is time now to consider some
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practical elements, oaspects of constituting that attend such crafting. Awaen of
such elements is crucial in order to have the ndéa of what constitutional crafting is,
and why, for example, it is to be distinguishedrroonstitutional choice, engineering, or

design. To consideration of those elements weraxt.

Three thin normative orientations

Three of the elements concern the normative-praeddiimension of a pragmatic
republic, and are referred to as the ‘thin nornetorientations’, or thin normative
procedural principles. They are: pursuit of oveplag common goods; minimization of
arbitrary use of political power; and adherenceatoulture and principle of political
moderation. They are ‘normative orientations’ ie tense of precipitating the political
objectives, the wished-for goods that a republightaim at. They are not by themselves
concrete objectives or finite normative goods: they imprecise for such a status, and
only represent orientations toward more concredaaed-always re-negotiable — goods that
a public can pursue as a constitutional polity.

Said otherwise, these orientations are thin-nonmain the sense that they are
relatively open-ended, not predefined philosophychefore the act of constitution. In
being thin normative orientations, what these thresstitutional aspects introduce are
the normative parameters within which, in the pcacbf constitution, the publics are
able — intersubjectively, through negotiations, poomises, and debates — to specify
more concrete — thicker, that is — normative cantdntheir constitutionalism. In this
crucial role, then, these normative orientationsresent a bridge — or cover a gap —

between, on the one hand, leaving the project folen-ended, as exemplified in
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Griffith’'s phrase, “constitution is what happensivhere obviously the idea of
constitutionalism itself would remain up in the,and on the other hand, theoretically
predefining the normative content of envisioned stibutionalism to a degree that
forecloses the possibility of the relevant publebdting on their values — ‘possibility’
which is generally more of a ‘factuality’ in theateworld. In trying to define these
orientations more clearly, it may be helpful tol thém procedural principles — they refer
to the procedural norms of constitutional craftingithout themselves being the
objectives of crafting per se. But they atdstantivgprocedural principles (much like the
notion of ‘substantive due process’ in the Unitadt& constitutional jurisprudence) in
that by following them, the constituent public aldg starts approaching the envisioned

good polity. Let us consider each of these thraecjples.

1. Pursuit of common goods

A well-ordered political union of a people is firgshd foremost an undertaking in
common interest. Be it in the fable of a socialtcact, in the practices of constitutional
conventions, or in the actually existing and fuoicting polities, it is a valid and necessary
assumption that the project is expected to sernezdsts and pursue goods that all of its
participants consider applicable to them. It istgwbvious that such a union cannot be
conceived as being opposed to the interests ofatsstituents — a public cannot be
assumed to unite in order to hurt itself. But, lebsiously but equally importantly, such
an endeavor is intentional and purposive — peoplead come together in a constitutional
project ‘for no reason’, or ‘simply because’; n@ncconstitution be defended on purely

deontological grounds — good political order is aot independent good, but a good
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because it promises good life to its members. Phist is ultimately Aristotelian in the
sense that ‘all human beings aim at their good’ #rvat good is happiness. Political
constitution is the highest level of human orgatarg and so it promises the attainment
of the human good to the highest level.

Having said so, there are two important caveats qoalify this point. First, it
would be misleading to suggest that constitutiomhsays and evenly animated — let
aloneought to beso animated — by some unitary and highest-lev@brs of common
good. While things like happiness, freedom, justeed equality are all very attractive
and always have gained public approval, they argeswral that beyond being rallying
cries, their utility in the constitutional processrather limited. They can, of course, be
asserted as more than just battle cries, but tzat would lead down radical ideologies of
Marxist or fascist mold, producing regimes like shoof the Soviet Union, Hitler's
Germany, or Mussolini’s Italy. Therefore, the notive constitutional orientation toward
common goods is, on the one hand, just that, anttion, and on the other hand, an
opening to further and more concrete public goodkiaterests that can be culled out of
this general orientation.

The second related caveat concerns the pluralityoaimon goosl Because the
singular common good is mostly only an idea in astitutional project, and because the
practice of constitution — as long as non-totaktar— tends to produce less teleological
and singular conceptions of it, the plurality ofsitnevitable. Just as the goods of liberty,
equality, and justice are already plural, the mopegactical constitutional
conceptualizations of these goods would be everersor Because of that inevitable

plurality of common goods and interests, this ndiveaorientation is a source of
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permanent public debating, negotiation, compromisesl settlements. Moreover, this
plurality always features multiple levels and odoas of overlaps: it is nearly

unthinkable that discrete groups within a publid wtiably pursue their own distinct and
discrete sets of goods. Distinct ethnic communifiggerested in the good of their identity
recognition, would overlap with others in their romic interests, and with still others in
party alignments, and so on. This fact was argueg ably by Michael Walzer in his

Spheres of Justicd983), (see also Sen’s idea of plurality of lieggte claims to justice,

2009: Introduction).

Between these two caveats, an observation becatesnt: in speaking of pursuit
of common goods, two constitutive elements arelwea the subject (the public behind
the pursuit) and the object (the common goods).tl@rpublica and theres. Both these
components are plural, complex, and evolving. Hortheese reasons, goal-setting or
definition of constitutional common goods is notome-time exercise dealt with by
drafting caucuses (pace Murphy 2007) but necegsardontinuous and moving target,
thus making the United States, post-2011 Egypt, thedpost-Taleban Afghanistan all
engaged in this pursuit, with or without understagd

What results from these observations — that oriemtato common goods is not
absolute, and is not the hegemonic motivatiorpfwple, and that the actual realization
process of those goods reveals unlimited pluralitgnore or less widely shared goods —
is that common goods is always a subject of pultditheration, debating, and reaching
agreements. That much was already proposed inrdteefement of the sketch of a good
polity. What is of particular importance for thisrmative orientation is that it actually

does remain a stabtwientationtoward common goods, that the public and its membe
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can — and do — regularly ascertain that debatedeed geared toward common goods,
that persuasive reasons are given why that is notithe case by protagonists, and that
implementation of particular settlements can — does — get appraised on its merits of
serving common interests. It is that kind of a delihat, for example, the United States
has been having over healthcare reform and taxklergension in recent years. These
examples readily alert one to dangers of subvertiregg debate, to the possibility of
disingenuous factional interests coming to domimmatsignificantly skew the outcomes.
The answer to such suspicions is, first, to sighasiasuch dangers are ever the
possibility”, and second, to point to the interdegence of all aspects of constitution,
where checks upon the quality of deliberation omigmn goods are — as far as possible —
to be provided by the remaining aspects below:téiran arbitrary use of power, political
moderation, civic capabilities, and so on. In regpmg the inevitability of impairments
in public deliberation, Cass Sunstein offers a gemgument that one of the most
important rationales for a system of separatiopaivers is precisely to mitigate such
impairments (2001). Here, the remedies are sugdésteside both in institutions and in

culture.

2. Minimization of arbitrary use of political power
Often, a constitutional order — and especiallyepublican regime — are defined
essentially by limitations on the power of govermt@nother common term for which —

not being synonymous with it — is rule of w When ‘limited government' is

%2 But see Shannon Stimson (2008) for a broad overefethe concept of rule of law, its legalism and
political-ness, its variety, and on it being esgdiytequivalent to modern constitutionalism.
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understood more politically, the doctrines of sepian of powers, and of checks and
balances are used. Constitutional theorists, asbbas suggested in the earlier pages,
tend to imply that they are clear, known with gaauitainty, and elicit some uniformity
in terms of institutional apparatus. In truth, eaoid all of these several concepts are
contested, have acquired wide-ranging meanings,hand been put under criticism in
theoretical debates. They are ambiguous, widelyingr and caught in gaps between
theories and practices of constitution, just like terms citizen, nation, people, identity,
and so on (cf. Tully 1995).

Still, despite such contested and ambiguous st#ttisis terminology, these ideas
have firmly become the accepted vocabulary of tloelem constitutionalism ansine
gua nonof constitutionalism in practice — albeit too oftat the level of declarations. The
realization long since made has been that whemnigptt to single hands, power tends to
be abused, absolute power being abused absoltdgalge Lord Acton’s quip. Regarding
abuse of political power, perhaps Montesquieu re@dwery clearly: “[Political liberty]
is there only when there is no abuse of power. ®uistant experience shows as that
every man invested with power as apt to abusend,carry his authority as far as it will
go. [...] To prevent this abuse, it is necessary fthmvery nature of things that power
should be a check to power,” (Bk 11, Ch 4:150). S hine importance of this set of
concepts is beyond question, and they are what gsenthe intentionally broadly put
normative orientation towanehinimization of arbitrary use of powe$everal points need
to be noted here.

First, by referring to minimization as opposed tevention of such abuse, it is

maintained that in a realistic constitutional pobjewhat is important is a stable
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orientation rather than a terminal achievementitial power granted to, and wielded
by, formal (as well as less formal, such as padalitigarties and factions) institutions of
governance is a dynamic and continuous phenomémadmptecludes any resolution ‘once
and forever’. The best hope for avoiding institoab power abuse that a constitutional
project can be oriented to is ‘institutional designt small’ (Vermeule 2007). More
generally said, this constitutional desiderata emg@sses too many relevant actors and
processes, too many potential sources of abusefagdarding against abuse, that it is
not entirely meaningful to try to secure it solelyeven mainly by ‘institutional design
write large’.

One problem especially illustrative of the poteinfiatility of preventing abuse
through institutional design is the phenomenonmérency powers, usually granted to
the executive in times of war and other speciaturiistances, (see Schlesinger 1973;
also, Mansfield 1993; for a less usual, ‘non-payiickgument, see Vermeule 2006, and
Posner and Vermeule 2007). Many examples of usgrginch power are found in
Machiavelli’s Discourses(1950: esp. 218-224he case of Appius Claudius), usually
corrected only with difficulty and losses. John kec a father of liberal
constitutionalism, had little else to say on thagkx of abuse of executive prerogatives
except to moralize that such a thing would be wramgd that the usurper would be
referred to their own conscience and to higher aitts above earthThe Second
Treatise Ch X1V, 8168). Thus, the limits of limiting powéhrough institutional design
lead to the next point.

This second point is that the orientation to miziation of power abuse involves

much more than resorts to institutional design rat kevel. Particularly, it raises the
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relevance of civic society and, more generallyphtipal culture that both populates the
constitution with all its power distributions andiagds its working in the day-to-day
political life. Absent a relevant and capable adtaf vigilance within the society against
such abuse, no formal institutional contrivancéaftnces and checks is able to last. The
upshot of this is to join the arguments for viewstgte (and politics) as integrally parts
of society, as opposed to viewing them as two sgpaealms, (e.g. Migdal 2001, 1988;
Eckstein et al 1998). Therefore, it is plausiblspeak, at a general level, not so much (or
at least, as much) of ‘limited government’ — thécome that is aimed — as of political
culture of vigilance- the mode of civic life that secures and guands dutcome.

A third point raised here, related to the first aspbecially second point above, is
the broadening of focus in pursuing proper use @ivgy. By speaking of ‘limited
government’, and by invoking the common concepite Iseparation of powers, the
automatic tendency is to think of the higher lewelntral institutions of government in a
polity. However, the loci of authority, and henoéchances of abusing entrusted power,
are multiple, (see, e.g., Eckstein 1998: 5). Witkulbunits of a state and its government,
various social and political organizations, poéticparties, trade unions, down to
universities and schools, there are ‘patterns tfiaiuy’ (Eckstein and Gurr 1975), and
therein, venues for potential abuse of authowapower which are generally just as
unwelcome as abuse at high levels of governmeipblitical culture of vigilance can be
the general bulwark against all levels of abuseer@&s preoccupation with ‘limited
government’ leaves out too much relevant space.

A last point concerning minimization of power abusethe fluidity of the very

problem itself. It is never quite measurable andwable with certainty. Rather, any
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occasion or pattern of abuse is determined ultiiyaby a ‘thermometer’ of public
perceptions, understood much more broadly thartllbemometers’ of attitudinal survey
methodologists. Democratic politics are almost gnteed to always have some parts of
a public crying out “SOS”. For some people, Prasideébama’s forging of the healthcare
law is an instance of abuse, whereas for some Earopolities it is only a weak act
proposed by an embattled president; and in a ‘desagtlike Kyrgyzstan, an abuse of
power is noted by the general public at a muchr latage when it starts to involve
physical victims>® Because of this fluid and floating nature of powbuse, it is all the
more important that a respective culture of vigikans stressed, and that institutional
design measures — particularly at the level of stut®nal theory — be regarded within a

broader context.

3. Adherence to a culture of political moderation

Having spoken of a culture of vigilance as essétdiainimizing the arbitrary uses
of power, the next topic, a culture of political devation, may sound rather contradictory
at first: the two cultural outlooks seem to pomipposing directions. But that is not so,
as will become clear. In fact, as will be showrg thvo require each other in order to be
sustainable.

Moderation is one of the key moral virtues takenfigm the very beginning of
political thought — depicted by its lack in the mmt Greek tragedies and comedies,
stressed for the mishaps that its absence creaidsucydidesHistory, and discussed as

a virtue (more often as temperance) in Plato andtdtte. In a more clearly political

8 Both of Kyrgyzstan’s recent revolutions, 2005 &006, had as their precursors increasingly violent
tactics of securing power by the respectively inbent presidents.
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application, moderation runs through the consbhal teaching ofThe Spirit of Laws
and defined, therein, as the political principlegublican governmefif.Presently, too,
moderation is invoked more in its political releeanless as a purely moral virtue, while
recognizing the ultimate fogginess of the divislmtween morality and politics, (for an
illustration, see Murphy 2007: Ch. 1; see also @taR012 on moderation’s movement
from morality into politics).

A modern republic, being a composite public — eNert a ‘compound republic’
(see Ostrom 2008), is only able to survive whemeth® an overarching adherence to the
principle of moderation. Allowing immoderation opgerdoors to various kinds of
generally unacceptable propositions, to introdurctid intolerant and radical demands
amongst public, to political behavior that disretgrnts political environment, and
generally, to instability of the constitutional erdlt is, however, easier in this manner to
come up with what moderation is not; it is much endifficult define what moderation
is. Political moderation cannot be definagriori in a specific way. It is something like
temperature and air conditioning. While there isoenmon acceptance that somewhere
between 65 and 75 degrees of Fahrenheit is a ‘¢@mgberature’, there is no specific
single level which can be defined as ‘The good tm@jure’. That temperature shifts
within a certain range depending on the time ofdhg, season of year, climatic range
around the world, and the goodness of a given tesiyre is determined by perception.
Similarly, moderation is a matter of perception gudd sense. It is possibly because of

this “mushiness” that moderation has not been ailpogheme in recent times, with

% Montesquieu (1949) writes afistocratic republic: “Moderation is therefore the very sofithis
government; a moderation, | mean, founded on vjnoéthat which proceeds from indolence and
pusillanimity” (Bk 3, Ch 4: 23). Later he writeddeémocratic and aristocratic states are not in thin
nature free. Political liberty is to be found omlymoderate governments. ... It is only there whemehs
no abuse of power,” (Bk 11, Ch 4: 150), therebylieg into the discussion of separation of powers.
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recent exceptions being introduced by Craiutu (2@12) and Soltan (2010; 2008a;
2008b) among few others.

There have been, however, some other ways of talkbout moderation without
using the word itself. One is John Rawls’s criteriof ‘reasonability’ which is,
ultimately, called upon to carry out the same tds&t moderation is asked to do
presently, only ‘the reasonable’ is more specifid shus narrower. Something close to a
definition is offered by Rawls. “Rather than defithe reasonable directly, | specify two
of its basic aspects as virtues of persons,” (1983:see also fn. 1 in the same page).
“Persons are reasonable in one basic aspect whemgaequals say, they are ready to
propose principles and standards as fair termsooperation and to abide by them
willingly, given the assurance that others willdikise do so,” (ibid: 49). “The second
basic aspect ... is the willingness to recognizelthimlens of judgment and to accept
their consequences for the use of public reasodirgcting the legitimate exercise of
political power in a constitutional regime,” (ibi@4). This is very close to a principle of
moderation but it fails seriously as a substitoteitt moderation is far more of a practical
virtue than intellectual, whereas reasonability &asrong affinity to intellectual virtues.

Another alternative, much closer to moderatiorgivdity (see, e.g. Boyd 2004), a
term for an appropriate, civil behavior for membefsa good society. Toleration is yet
another concept close in meaning to moderatiorconting from (and often still staying
in) religious discourse (for its broader politicgbplication, see WalzeQn Toleration
1990; for religious toleration, see LockeétsLetter Concerning ToleratignOne more
interesting concept of relevance, needing more oetdion, is the idea of ‘political

sobriety’ that Margaret Canovan finds in Hannahn@itéss works (cited in Boyte 2011:
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91-92). The list could go on. Political moderatimay have been an inconvenient topic to
discuss for contemporary political theory — as @@obto, say, Montesquieu — but its
import has nonetheless been tackled from varioggearrather richly. It is necessary,
however, for constitutional theory to put politicabderation — not its substitutes — in the
center.

The difficulty of having a clear measurement orimigbn of moderation was
already noted in Aristotle’s work. The concept lo¢ tmean’ is quite precisely the term
for moderation in general. The mean was Aristotl&iserion of virtue: being placed
between too much and too little (or any other raofyextremes), virtue was none other
than the mean level of any such range. Aristotlatvea to highlight that mean was not
the same as ‘middle’, and that it often tendedealoser to one extreme than to another
— all due to the absence of any acceptable metiddlee infinite complexity of situations
and themes where the mean would apply. The reatignlto defining moderation, then,
is left to political life where it applies. It isnaorientative concept that acquires its
meaning within the particular context, in accordamdth the social norms that inform
the context and form the basis of judgment. MosBodk | of Ethics elaborates on this
theme.Political moderation is something that can be concretizéygwithin the political
setting where it is raised — and Aristotle had gmoto say about imprecision of politics
itself as a subject of inquiry (see, eFthics Bk. 1, Ch3; Bk. 2, Ch. 2

This leads to the solution of that seeming conttash between moderation and the

culture of vigilance mentioned earlier. If modeoatiis the mean, then any departure to

® For a broad-ranging discussion of Aristotle’s picéil philosophy — including its elements referted
presently — and its import for modern social theamg for liberal democracy, see Stephen Salkever,
Finding the Mear(1990). By Salkever’s understanding of Aristothe present work can be generally
described as Aristotelian.
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extremes is by definition a violation of the priplei of moderation. Political life,
obviously, is a dynamic and continuous flow thaeslmot automatically stay on a set
course, and is constantly pushed and pulled tceeds. At every moment that politics
moves to extremes, moderation has been compronifdbdt happens often, moderation
does not exist. Therefore, moderation needs toobest, resilientyvigilant. Vigilant
moderation, perhaps, is semantically somewhat lesstradictory than ‘militant
moderation’ of which Soltan writes (2008), but tbea is the same: moderation must be
able to meet immoderation, and to prevail in sutleacounter. The dependence applies
in the other direction as well. Insofar as vigilans needed to guard against abuses of
power, immoderate vigilance would clearly fail thask. Hence, there is no contradiction
but, conversely, interdependence between the tgqneEments.

These three encompassing aspects of constitutcamitment to common goods,
political vigilance, and a culture of moderatiomake up the core normative orientations
of a republic. They are thin normative, again, ieinly orientations or procedural
principles rather than substantive values or dittay direct toward the kinds of norms
that are necessary for a republic’'s emergence asthigability — in other words, for
meeting the criteria of a republic sketched attthge of the chapter. The more specific,
thick normative content of a republic is the pradotcpolitical life: it is both futile and
potentially misleading for political and constinal theory to elaborate beyond the

orientations.
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Three basic empirical conditions

There are, now, three more aspects in a constiatiendeavor to which pragmatic
republicanism requires heeding. They may be cdalHedhreebasic empirical conditions
of constitution: civic capabilities, constitutiorantext, and continuity. A short foreword
on what these basic conditions do for constituisopertinent: they are a crucial element
that brings the political-ness of constitution home

The above thin normative orientations channel ctutgtnal crafting toward what
is aimed at, a good republic. It has been stresmad important it is to keep these
orientationsthin normative — giving a more complete, stronger didin to the aimed
polity would be equal to assuming the role of Reasss mythical Lawgiver, or even
better, usurpation of the General Will, or — moeaerally and familiarly — repeating the
mistakes of much of ‘ideal’ political theory. Thatay be argued to produce good
political theory, but it certainly would be bad stitutional thinking. Stressing the
importance of this incompleteness is a way of singsthe role left to the concerned
public®® The substantive normative details of the politingeconstituted must be filled
out by the public: not at once, not forever, butaicontinual constitutional process of
testing, negotiating, and settling. This automdlifdairns attention to the public itself, the
public in res publica The possible constitution is the one attainabtetlie given public
with its incumbent make-up, context, history, andren— and hence, the basic empirical
conditions. This tight-knit interconnection betwett)® normative orientations and the
basic conditions constitutes a serious correctivedeal theory (as criticized in Elkin

2004), and on modern constitutionalism (as cri@édizn Tully 1995). The corrective’s

% Again, consider the illuminating if ultimately naholly agreeable exchange about “the virtue of
incompletion” between Walzer (1990) and Heller (P9

170



bottom line is, indeed, to retain the political-eesf constitution — the thrust of the
argument being proposed in this work.

Having thus stressed the centrality and consecplagntof these basic empirical
conditions, it is now time to consider each of thékree aspects in turns. As these
outlines proceed, it should also become clear iatwtatus, or relation, each stands vis-a-
vis the other two. They are closely intertwined.eTthief aspect of interest is civic
capabilities: the success or failure of any coustihal project, to the extent that
‘constitution’ entails human activity or performancis squarely determined by the
availability of corresponding capabilities. Howevea pragmatic understanding of
capabilities requires awareness of two circumswnteapabilities: their situation within
a political context, and their existence within@ndition of continuity. Neither context
nor continuity is to be taken as a static givennté€gt is a given at any concrete moment
but it is changeable, and not in the least — byliegipon of capabilities. Continuity, too,
is not an assertion of some unbent line in theohsst (as opposed to historical) manner.
Rather, it is an ontological concept denoting uesuptibility of social life, within
which both context and capabilities evolve in iattion with each other. For
constitutional thought, continuity might be saido® a ‘disciplining’ condition; it rejects
as unsustainable any discontinuous projects, bg niessianic visions (e.g., see Aron
2001), engineering of a Huxley-an mold, or, clogehome, constitutional designing in
abstraction from capabilities and contexts. Whiktdry has witnessed not a few of such
discontinuous projects, pragmatic republicanismisads/that such projects were never

occasions of constitution of good polity.
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In an ideal world of expressive (linguistic) capgapi these three concepts would
have been discussed in a seamlessly flowing stegte Lacking that capability, the next
good trick of analytic writing is to divide the disssion into a section on each; that is
because the third thinkable strategy — speakingnbf one concept instead of three (if
they are effectively one thing), say, of only capts — is too often used, and too often

it leads eventually to neglect of components tlagipened to be ‘incorporated’ into one.

1. Civic capabilities — the basic condition of cbtugional possibility

‘Civic capabilities’ is, thus, the first of the #& aspects to be taken up. When we
think about constitution of a good polity — that vghen we imagine a desirable end
product of constitution — we are hostage first amebmost to the capabilities of the
human society under question. There is no way btiti® reliance on extant and potential
capabilities of people. The moment a constitutiahaiker drops that factor out of her
view, the work is dead; the moment a constitutiadhadker adopts some operationalized,
simplified, uniform assumption about such capabdit the theory is flawed. So, the
foremost concern of any constitutional thinker reeéal be with the political, or civic,
capabilities actually found and realistically at&le among the people.

Civic capabilities are the general capabilitiesh® people in question for coming
together for sustained periods of time in prodwect{(mot destructive) relationships to
achieve for themselves a condition of governaneg pnecludes anarchy and provides
reasonable levels of general predictability andusgc This suggests, just as was
suggested earlier, there is an unbroken link betwsapabilities and institutions: civic

capabilities are capabilities for instituting s&lplublic relations. Civic capabilities are by
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definition capabilities for collective undertakings collective engagements; moreover,
they are capabilities pertaining to the questiorcafective order and governance, and
not just any human capabilities.

To the question of ‘whose capabilities?’, it is ausly not fully satisfactory to say
‘people’, or even ‘citizens’: in a practical corgtional project, every person’s
capabilities as a citizen cannot be the same ay etieer person’s. There will always be
those who exhibit and employ greater and more stiphted capabilities. In
constitutional development, such citizens and gseuho are normally known as the as
political elites, leaders, and civic activists lvime the vanguards, and will lead other
citizens in enhancingtheir capabilities as constitutional partakers. However,
recognizing this practical and inevitable inequalinh capability attainment, it is
important not to fall in the trap of incidentallgifying narrow elitism and crude classism.
While these latter phenomena are empirically péssibey are not so common, and in
reality, any ‘elite’ is itself a pluralistic categg containing the seeds of its internal self-
control and of the need to appeal to the broad®dlipanyway. Strictly equal civic
capabilities across a whole citizenry would ineviyamean rather mediocre if not worse
capabilities of all; however, overly insulated chiity inequalities are neither very
realistic, nor a good thing constitutionally. It tlvithis recognition that, here, civic
capabilities are said to be those of citizens, euthdistinctions and categorizations.

Today it is almost impossible to speak of capaegitvithout invoking the names of
Amartya Sen and Martha Nussbaum. Their works haWyrdefined and set up a broad

agenda for the concept of capabilities; an agemdd thow called ‘the capabilities
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approach’, has been picked up by numerous followes some critic}’ The present
reference to capabilities does not go counter #otthrust of the arguments of these
theorists; it is particularly congenial to the icat — or rather, corrective — contributions
of both regarding John Rawls’s project (Sen 2009sg%baum 2006). What they offer in
these respective works is a reworking of the idesooial justice that is more properly fit
for the actually existing world of widely varyingiman capabilities. They bring, in other
words, the Rawlsian ideal theory down to the realitof contemporary societies: a
perspective shared in this work. Needless to sagsbbum and Sen are unequalled in
providing the philosophic foundations of their cept of capabilities — something this
work humbly leaves alone.

But there is a difference of application of theads capabilities. The difference
here is dictated, obviously, by the fact that tlisan engagement in constitutional
thought: civic capabilities are what determine plossibilities of a constitutional project.
In the Sen-Nussbaum capabilities approach, thacgpioin is more often of a diagnostic
kind: it is interested in evaluating developmenbj@ects, national policies, theories of
justice, or constitutions by asking to what extany of these increases and/or upholds
human capabilities (or functionings, as it is alsterred). For pragmatic republicanism,
civic capabilities are rather the main agency fadetermining the nature and the
outlines of a constitutional endeavor. That istead of capabilities being dependent on
good policies, theories and constitutions, hereddygabilities are seen as defining the
constitution and corresponding policies and soTanbe especially stressed: here, the

public of whose capabilities we are speaking is #oghor (or maker, designer) of

%7 See Martha Nussbauntreating Capabilitieg2011), for a long but admittedly still incomplete
bibliography of works both by Nussbaum and Sen,landther ‘capabilities approach’ writers.
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constitution as well as the user or consumer dhitnuch of the capabilities approach
works, the emphasis is on the latter.

Regardless of which angle it is viewed from, theaidf capabilities as they relate to
social and political life certainly owes much toigiotle — the key inspiration for
Nussbaum in particular. IrfPolitics, Aristotle makes numerous references to the
importance or relevance of capabilities — in cans8tnal change and preservation, in
issues of citizenship and especially good citizemsand on fit between peoples and
constitutions, to name a few. There are, howevemes other later thinkers equally
eloquent on the decisive factor of citizens’ captis, and possibly more direct than
Aristotle. Among such works, one must include Maatgeu — his discussion of the
customs and norms of a people, of the various ficstioevidence from various parts of
the world (he spends especially much ink on Chiaajl how all of these inform ‘the
spirit of laws’ appropriate for each people: thesets ofL’Esprit de Loisare about the
capabilities that we are interested in.

Thus, civic capabilities is a fundamental concéat tonstitutional thinking cannot
avoid or take easy — these capabilities are whadencanstitution, just as constitution
nurtures them. Capabilities, lacking any corporahahsion, are evidenced by the
presence and shape of civic institutions, such lde&k of institutions — which would
suggest disorder, anarchy, absence of governandredicates weakness of civic
capabilities. Capabilities are not abstract or arsally homogeneous goods; they exist
and are cultivated or suppressed in the parti@naironment and history of a given case.

To that environment we turn next.

175



2. Constitutional context - situating civic capatigs

The civic capabilities, as already noted, are rmmué some universal capabilities,
such as human rationality, human gregariousnessahtselfishness, and so on — that is,
not about any of these in the abstract. Ratherctimeept is here employed within the
broader engagement of the question of real, passgitlitical constitution. If so, then the
concern is with empirically observed, uneven, reiiel, and variable capabilities; in a
word, situated capabilities. Hence, the attentierds to also turn to the constitutional
context: the ‘situation” where capabilities areriduOne could easily apply here the old
language of agency and structure — our two concagt®lmost precisely a variation of
that, it seems. However, that conceptual dualiswerg problematic, tending — as it does
— to over-define two very distinct universes thateys compete as much as they interact,
making it nearly impossible to bridge the probleaxch together, (see Mahoney and
Snyder 1999). Instead, capabilities and contexteast in thinking about constitution,
must be viewed as inseparably inhering in eachrotfibey are in a co-creative
relationship to each other, and as such, theye@atstitutional order.

Context may be understoodtag given but changeable environmehtapabilities
at any given time. In a constitutional processjccivapabilities always deal with the
given constitutional context with a view to transgging its limitations — to making it
ever more congenial to the desired constitutiomdeo With every ‘unit’ of successful
transgression, the context will become differerdanfr before, and correspondingly,
capabilities become different, because capabildies shaped by context all the while

aiming to transgress it. In this manner, the cansets as both a constraining and an

176



enabling environment: capabilities agained and testedenerally in that process of
facing up to context, in the process of transgnessi

Saying ‘constitutional context’ does not imply,general, any limits on where that
context ends: such limits will need to be ‘felt’dafaced in the practice of constitution,
and even at that, never be settled conclusivelterially, the limit is the whole world.
To the extent that a global consensus on relevargtitutional issues has any effect on a
particular case — be it consensus on goodnessnobatacy over autocracy, on necessity
of separation of powers, or on the validity of tblaim for human dignity — these
considerations certainly fall within the limits pértinent constitutional context. This is
how the arguments about universal civilization bethe ultimate criterion of ‘global
constitutionalism’ can make sense, (Soltan 2008a 2010; Kumm 2009; see also
Ferrajoli 1996). More often and more effectivelpwever, the context of a constitutional
project is still centered on the limits of a natstate: occasionally its outer
neighborhood, occasionally its subunits, but mas$igywhole of a state.

Not to leave this discussion too unspecific, thepkeres of relevant context may be
marked out. The division into three is only nomjnahd is for the facility of
understanding the possible scope of relevant ctuderonditions. Thus, one may speak
of a geopolitical- geoeconomior, simply geopolitical) sphere as the generatnma
context surrounding the state under constitution.isl about what influential,
consequential relations with the outside worldgbéty has — with the understanding that
some of those relations would have encouragingciefta constitutional development,
some will have deleterious effect, and some may &eeneutral. In contemporary world,

where the term ‘interdependency’ is thime qua norof international relations, this is
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crucial for the chances of any constitutional pcbjén this regard, one might argue that
the neighborhood of the post-communist East-Cerxalopean states was a crucial
positive factor for democratization (e.g. Tudorc2010), whereas a country like
Kyrgyzstan needs to transgress its geopoliticatecdren route to democratization. The
historic-cultural spherewvould refer to the cultural, value, identity chetemistics of the
given community, or its make-up, as developed owee. It may include such factors as
mono- or inter- or multi-cultural population, theays in which such cultural make-up has
appeared and conditioned the society. A brilliaistalssion of constitutionally central
historic-cultural context is the already cited wdrk James TullyStrange Multiplicity
(1995). Among other things, the emphasis on thistecdual aspect is as a cautionary
sign for those who have championed unrealisticgimary tales of multiculturalism — a
deep problem now faced by even such supposedlplisstad societies as Germany, the
United Kingdom, Canada, and the United Statesalete less established ones (see,
generally, Choudhry 2008). Lastly, teecio-economic sphedraws focus upon issues of
class divisions and differences, economic welfaspatities, educational hardships and
inequality, gender inequality, and so on. This sketontextual problems is the most
common concern of Nussbaum’s and Sen’s works apoablems skewing human
capabilities; a very relevant argument about cdpialsi from this angle is that by James

Bohman (1998) in a critique of mostly Rawlsian detative theory.

Thus, constitutional context is the environmentwitwhich capabilities are found
and which these capabilities shape, change, trassgror rely on, in turn. Civic

capabilities in present usage are not about naamdl universal capacities of speech,
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reproduction, or even reasoning. The concern hsravith the highly varied and
changeable capabilities for participation in thastdutional process, capabilities to build
and sustain institutions of public governance. Ror appropriate understanding of
capabilities, then, it is indispensable to be awaréhe relevant context. Context can
itself include institutions — each of the suggestbdee spheres of context have
institutional elements in them — but it comprisesrenthan just institutions. In fact, in
certain severely problematic constitutional siths,very absence or persistent failures of
sustaining any institutions — the condition of ahgr chaos, day-to-day instabilityis-

the relevant context in its constraining function.

3. Continuity — the basic empirical accountabiligndition

Both capabilities and context occur within an oogital condition of continuity;
constitution as a whole takes places within cormynuAt the most general level,
becoming tautological, time as such is continuarg] hence, anything that happens
across time happens under continuity. But the goéné is not to press such tautologies.
In political thought as well as practice, the cdioti of continuity is disregarded rather
often: when done in thought, it producgepia when disregarded in practice — it is often
human disaster. For a political endeavor that aimgroducing a sustainable and good
political order, given the rather manifest limit§ lbuman achievement over recent
centuries, continuity must be abided by. It mayréfme be called a ‘disciplining’
condition, and hence, possible to speak of ‘demaofdsontinuity in a constitutional

process.
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At one level, there is little novelty in invokingpntinuity — political scientists
constantly talk of continuity (and change), (e.gany IR and CP textbooks; more
relevantly, Luong 2002), by which they usually meapersistence of certain political
phenomena, their refusal to easily change. Butenthiit general idea in such usage is not
contrary to the one here, it tends to be eithem@awowly construed or left too oblique.
The more elaborate discussion of political contiesi under the theme of path
dependence also fails to deliver the whole ofritpart by downplaying the role of civic
capabilities and tending instead toward a form toficsural determinism (see Pierson
2000). To do its ‘disciplining’ job in crafting, atinuity therefore needs to be explicitly
specified in its constitutionally relevant meaning.

Continuity means that a constitutional projecsoifar as it is a transformation of
one state of political life into another, must bwage that both the initial and the
subsequent state are but instantiations of an lactoantinuous livedexperience. Civic
capabilities do not suddenly materialize from nokgheto the present, and cannot
suddenly become different tomorrow from what they @ow; the relevant context does
not come into being out of previous non-being, oysuddenly fall into yet another
different state of being. By stressing these, cwity does not require tracing the origins
of the current state into an indefinite past, acitmg the possibilities of the present into an
indefinite future — that is just impossible. Whatrequires is adherence to a level of
political sobriety concerning what is possible hamd when. Constitution takes place not
only in media resbutin continuous media res

In more concrete terms, continuity advises agarasblutionary approach to

constituting better orders; it advises instead gafd steadier paced proceeding.
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Revolutions are the closest to ‘suddenly fallintpia different state’ in politics: they are
by definition disruptive, spontaneous, unpredicalBecause of these all, revolutions
tend to be weak on keeping their achievements, temshd up where nobody wanted or
expected, and tend to cause unwelcome and un-dedssuffering to the public — none
of these conform to the idea of constituting a gooder. It also advises against taking
the best known models as blueprint for constitwtiocrafting at early stages of the
project. Taking Switzerland, or Austria, or evemgépore as models for emulating by
Kyrgyzstan, for example — models that were enteethindeed — would predictably not
work. Edmund Burke makes the point well in extdlithe greatness of the long tradition
of inheritance of both the Crown and the publieiies in Britain. He writes: “This
policy appears to me to be the result of profousftection, or rather the happy effect of
following nature, which is wisdom without refleatipand above it.” And he goes on: “A
spirit of innovation is generally the result ofafish temper and confined views,” (Burke
1987: 29).

Not to mislead, the idea of continuity here is aotargument for shunning change
and embracing an unchanging preservation, as so@®tierroneously Burkean
conservatism gets construed based on his notionsopstitutional inheritance and
prescription (ibid; see Jacobsohn 2006 for intelligent disaussof Burke on these).
Change is possible and welcome under the conditi@ontinuity. Burke himself clearly
says: “the idea of inheritance furnishes a suraciple of conservation and a sure
principle of transmissionyithout at all excluding a principle of improvemgnBurke,

ibid; italics added).
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Famously, Burke intimated these ideas in reflgcon the Revolution in France.
He was exceedingly eloquent in pointing out theucelies that the revolution had given
rise to. But was the French Revolution, even atghee of such calamities, able to
disregard continuity and build Movus Ord@ Some half a century after the revolution,
Tocqueville would conduct some serious researctotelude that there were principal
continuities running from before the revolutiondbgh its posterity, rendering the French
Revolution essentially a short-run disruption atstband a costly enterprise more
generally, (Tocqueville 2008). A more positive doaity before and after revolution is
observed in the case of America in an essay bybJaeoy; he argues that the American
Republic was “not so novus an order” but ratheroatiauation of constitutionalism
found in the preexisting state constitutional osgan the pre-Union America, and further
back, in the European political heritage (Levy 2009

Thus, an accounting for the ontological inevitdypibf continuity in constitution
introduces discipline, a political sobriety. In dgiso, it not only renders constitutional
endeavors more realistic and more capable of sdougebut also makes them more
aware of costs involved in deviating from it. Maospecifically, “the convention” of
continuity secures the health of cultural ways Awels of involved peoples, as opposed
to disruption, violence, and domination that digamuity gives rise to, as Tully points out
(1995: esp. 124ff). Machiavelli advised a new peingpon conquering a city — if he did
“not wish to establish there either a monarchy oeublic’ — that “the best means for
holding that principality” would be “to organizeetlgovernment entirely anew”, that is,

to entirely discontinue its preceding order, (19583-184, italic added). Establishing a
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republic being precisely the objective, a pragmagpublican constitutional project

requires exactly the opposite: working within conity.

Conclusion

This sketch of a desirable polity — republic — dhese six aspects of a pragmatic
constitutional endeavor make up the guiding parareeif constitution. The sketch is the
general vision of what would define a possible kdjgu— a vision based on already
known and generally agreed features that moderstitotnonal orders carry. The three
thin normative orientations describe the necessarynative directions that a particular
constitutional project requires to abide by. Thee¢hbasic empirical conditions guide
such a project to the general constitutional ‘ge/etihat will keep the effort always
grounded in its reality. How are these several el@sto be put together to produce a
constitutional whole? Theory by itself cannot prepahat final operation, just as it
cannot concretize even these elements beyond tieaeutlines just presented. Putting
them all together into a moving, lived whole, fijy them with more specific content, is
the task that must be left to constitutional aciiself. What is possible to propose at this
stage, short of plunging into such constitutioralaa, is to consider the likely nature of
that action. In pragmatic republican view, consittnal action is best conceived as
crafting.

Crafting can be thought of as the action of coutstin. It is the whole process

where all the above elements become engaged. Whbatervable with any clarity in the
actual constitutional process is crafting, but that several elements that go into it. The

normative orientations and the empirical conditiolesnot appear, one after another, in
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clear, distinguishable shapes. They come all mitagkther in an organic process.
Therefore, it is of serious interest to consideatmrafting is and how it would mix these

elements together.
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Chapter 5
Crafting Republics

This chapter is an attempt to explain and give mepecificity to the idea of
constitution as crafting. In the unfolding discessio this point, the recurring idea has
been that constitution (the activity) requires aspective that is practical, capable of
imagining thepossiblepolitical development from the actual historicahtext of a given
society. In such an approach, constitutional thougtst not be tied to purity of logic,
must not depend on the feasibility of distilling awall the inconveniences of political
life that defy theoretical control or parsimony,dashould be able to accompany the
practice of a constitutional project beyond pronglidetached intellectual blueprints.
Constitutional crafting is proposed as such a fEatsyge.

Below is an attempt to articulate this perspectA® said in the chapter conclusion
above, the several elements of constitution inpeg republican view are not generally
to be observed in an actual political process. Wililey could be described for the
present purposes as if they were discrete, thatldvoualy apply for a conceptual
discussion. Constitutional crafting, as the pdditiprocess as it actually unfolds, features
all of those several elements in an organic mix their ‘natural habitat’, as it were. How
does onexplainthis fluid ‘bricolage’ of many elements? It is aatlenging order. In the
following, besides more strictly conceptual propiosis about crafting, resort will be
made to the example of the craft of saddle-makimgelective critical remarks on some
non-crafting approaches to constitution, and t@eample of well-crafted constitution —

the case of Norway.
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On the Craft of Saddle-Making

For a start, depiction of a more mundane instafi@eadting may be helpful. There
is an old and very interesting craft of saddle-mgkf The best and most expensive
saddles are products of craftsmanship, not of dsiselme factory production. So what
is involved in crafting a saddle? Let us imagir@oasible history of this craft. A saddle is
a necessary practical convenience; without itsiaimost impossible to ride a horse
which for some people and at some periods is aispedsable activity for livelihood. It
is probably unknown now when exactly saddles dlaxieappear — mass use of them was
not known to the armies of Alexander the Great, esosources say. At the very
beginning, the first saddle-makers must have batrer amateurish, inexperienced (how
could they be?) dilettantes who just thought treatitg a comfortable seat on the horse
would be good. So, they must have produced whatithagination was capable of.

Soon — probably as soon as the first saddle wastedwn a horse — they must
have realized that their saddle did not fit theskorery well and was inconvenient for the
rider to sit on; and when they decided to takertd test ride anyway, within the first few
seconds of galloping the saddle must have eitheredoose, taking the rider down with
it, or more likely, it must have broken. The sadaiakers may not have rushed
immediately back to their workshop, but soon enotlgh continued inconvenience of
riding without a seat, coupled with the clarity what was missing in the first saddle,
must have led the craftsmen back to work. Mostyikéhey did not succeed in resolving
all of the probable mistakes in one try; but al&ely, with every new trial, the saddle

was lasting slightly longer, was slightly more cenient for the rider and less painful for

® This imagined history of saddle-making is just gimed, not based on a research into the subject.
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the horse (we, of course, omitted the concurreall@hge of taming the horse to agree to
be saddled).

As the improvement continued, more and more novieest have gotten interested
in the craft and wished to learn it. The originalddle-makers, gaining ever more
experience and seeing fast growing demand, andnieding helpers, should have then
admitted some of those people to apprenticeship cewrse not just anybody, but their
friends, sons, relatives, or neighbors’ sons whowsd promise. A few of those
apprentices were probably especially gifted, sugggsew ideas that the masters had
not thought of. With each new and improved sadtlie, craftsmen probably received
more and more positive feedback, praise, and répntaAs they did so, incidentally,

they probably started to live better lives tharobef too.

With ever growing demand for this invention, thefecourse must have been an
ever growing number of saddle-makers, or now — Igaaédking workshops. Some of
those were probably completely new starts by nevigko were good at making things
(‘handymen’) but who had never made a saddle —dmy seen and used them. Some
others, very likely, were those apprentices ofinagsaddlers who were especially gifted
and eventually branched off to be on their own. the business grew, of course,
competition must have started, with the best sanddlkers getting the best orders from
the richest and most thankful horse riders. Ané garticular workshop excelled more
than others, those others probably took close looktheir excellent saddles, and tried to

do their own in the same ways. Alas, some of thet n@rkshops may have even been
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looted and destroyed some nights, destroying samaftsmen’s lives and raising much
public consternation against the dishonest play.dgfting saddles continued on.

At some point in its history, saddle-making prolyat#ached a slowing level of
improvement — most of the essential elements ok#uelle were now known. However,
every saddle-maker must have continued seekingovepnent with every saddle — made
it smoother, padded it better, chose better linmgterial, decorated it with fine
engraving, and so on. Especially, the good sad@dlkemmust have sought consistency
from one piece to another, because given the kinvdodk it is, most likely every saddle
ended up just a bit different from every other. Nawd then, perhaps, even some
breakthroughs happened, such as finding a drariatstaonger kind of wood for the
frame, or a dramatically faster way of carving theod. But for the most part, it must
have been a steady work, with saddle-makers eveeanch of perfection, with riders
generally quite satisfied, and new saddle-makersng the ranks, as older ones retired
to horse-riding.

Then, of course, the Industrial Revolution mustehhit saddle-making as well, and
mass production of precision-cut, perfectly lookealsaddles must have started by some
entrepreneurial money-maker. What probably ensaedbst of the involved was some
level of alienation from the pleasure of this w8tkBut true lovers of horse-riding
probably never switched to factory saddles, andameed loyal patrons of the few
remaining hard-working craftsmen who loved theiaftrAlas, because they so loved
their work, and because they needed to maintawvelhood, some of the saddle-makers

continued to make ever mobeautiful though not necessarily better saddles for some

% Karl Marx has not been much of a presence invlik, but here it is — a highly relevant pitch fom,
too.
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conspicuous consumers who simply collected expertsand-made saddles or gave them
as presents to no less conspicuous gift-takersie nbthem much of horse-riders.

There are a number of properties of the craft afdeamaking that can be
highlighted here. First of all, it has a long hrgtahe beginning of which is impossible to
pinpoint. It is a history of continual improvemensometimes fast, sometimes slow, and
especially steady once it reached a level of pgdecSecond, it is a useful craft, one that
could not have emerged except as remedy for aipahcteed — so, it could not have
emerged before human beings learned to ride hoAde®f the essential steps of its
improvement — thus excluding, say, the fine engrgud were the result of perceived
need, realization of something missing and neetleid, saddle-making was a collective
undertaking, even though it could have been stditedn individual, and even though
individual masters must have guided the groupsppfentices and whole workshops. It
was also collective on account of the input fromsles and their riders, and especially the
competing saddle-makers. Fourth, the craft of sadtking in this probabilistic account
was not ascientificwork in a serious sense — no saddle-maker cowd pat the craft in
the language of generalized equations, measurepmantsers, and so on, although it is
guite possible that some sketching was done, sorntmgvdown of best practice took
place. But most essentially, the craft must haveeldped by doing it, by trying and
erring and improving, and then by passing it ophgsically attending new craftsmen.

All of these and some more properties of the saddlking craft apply to the
crafting of good polities, the political, constitutal craft. One good reason to start with
saddle-making — the kind of a craft that comes t@dnmuch more naturally — is really to

stress some characteristics of the political areft are common with saddle craft, and so,

189



to get started on the right foot, as it were. lalistoo easy to give a word meanings that
seem to fit its environment. For example, when &ational crafting’ is mentioned to a
political scientist, the meaning of crafting is iradiately made dependent on the word
constitutional. See that happening in Di Palmalseotise highly interesting booK,0

Craft Democracie$1990)’°

Constitutional Crafting: A Preliminary Outline

So, then, what does crafting add to our understandf political constitution? A
number of attributes can be suggested. First, tonhsh is adynamic processan active
concept as opposed to a thing, or a constant $tate. here the avoidance of the word
‘craftsmanship’, a noun that suggests a state cati@n, and not a process. Second,
constitution is collective requiring the participation of numerous — but erev
dogmatically prescribed numbers of — participardftspeople in its evolution; it is
collective in the broad sense of including coopeeatcritical, competitive, and even
conflictual manners of input by its indeterminatenbers. Complementing this property
is the third, that constitution ismuralistic process. The participants in constitution vary
widely in their roles: leaders and their opponestgyporters and followers, core and
marginal contributors, passive and mobilized maspesviders and recipients, makers
and users, and the list can go on. Constitutioreiser unanimous, never a single body or
a monolithic process moving in one step and breélils plurality itself is not a constant,

but it is never gone.

0 Di Palma argues for a much more contextually-imfed, dynamic view of democratization; the only
slight issue is that for him, crafting is after allout democratic institutional design most impuatita
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Fourth and fifth, constitution ipractical and concrete it does not and cannot take
place at a detached theoretical level, and it ismmgless in the abstract. It is to be
reminded that ‘constitution’ here is predominaniked in its meaning of an activity, as
in ‘constituting’. Sixth and seventh, constitutisnacontinuousanditerative process, not
a one-off, single-event happening; to speak of titi®n properly, one need to speak of
an ongoing, continuous process. It is also iteeativ the sense that constitution’s
continuity is rarely an unbroken linear progressimther, it is checkered with trying,
erring, correcting, and renewals. Eighth, constituts ausefulendeavor, complementing
its practicality — it happens because of a feltdh@eeven urgency, and is not an optional
pastime engagement. Ninth, constitution isemolving process, becoming ever more
complex and better through continual iterationptigh trials, failures, reflection, and
correction. It is not revolutionary, except in aniied and figurative sense in some
particular instances in its continual process. figobnstitution is gurposiveprocess in
a qualified sense. It proceeds toward solutionabfia problems, toward achieving real
objectives, but rarely beholden to some distatithakte and singular purpose, except in a
very general sense like desire of a just and haifgy* Accompanying this ‘qualified
purposive’ property of crafting is the eleventh mnjant property of being amaginative
process: while not purposive in that ultimate amehinal way, it nonetheless needs an
element of imagination, an envisioning of somethdegired. That imagination coupled

with the felt need is probably what gives consittoits reason for taking place at all.

" Purposive politics in a more ultimate sense waislk leading in the paths of messianic ideologiens
in the long mid-twentieth century, depicted mostéiully by Arendt The Origins of Totalitarianisinand
Raymond Aron Qpium of Intellectuals among others. Republican constitutional processead,
proceeds in the day-to-day political life of theigty, and is normally animated by more ‘mid-range’
objectives: attainment of equal treatment of allemthe law, guarantees of decent health, educatidn
life conditions for the least well off, security pfivate property and sustainability of common gy, fair
distribution of tax burden and transparent andfjadgtuse of public monies, and so on.
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Twelfth and most importantly, constitution p®litical. In this property, all of the
above listed properties are brought together; amsiresses the agency that does the
constituting throughout — the ‘political animalsConstitution’ as such is devoid of
agency or ‘self’, and it is only due to linguistionstraints that one might speak of it
beingor doing things’? Properly if somewhat awkwardly said, constitutisrthe sum of
political agents’ engagement in the activity thafimes them — politics. Understood as
comprising all of the above properties, constitoilopolitics is an encompassing concept
that includes much beyond the common meaning athth politics, that is, essentially,
power struggle. So, it could have been enough tot pat this last property of crafting
and omit all the rest, but the preceding qualitiemd the list is certainly not exhaustive —
underscore this otherwise too often short-cut saflee constitutiongbolitical.

Having listed these numerous attributes of cortgtital crafting, and having
suggested that the list could easily be longer,ist®und to get the ‘so what?’ question.
Anyone with any bit of interest is capable of coginp with a comparable — or an
alternative — list of qualities of constitution: @rinat does any such definition of crafting
rest? Why does it have to include this set of dgiealiand not a wholly different other
set??

The qualities of crafting as proposed here acqgtnegr grounding in the several
elements of the idea of constitution related in gheceding chapter, the loose sketch of
an envisioned republic and the six aspects of @atiafy such a republic. As argued

there, constitution never happens in the open spaedabula rasa it is a process that

230 when some speak of constitution as being &sgibreing’, such statements need to be taken with ¢
(e.g. Weingast 1997; Ordeshook 1992).

" This is, to be sure, a rhetorical posing: it iikety, given the idea of constitution being defedchere,
that ‘just any other list’ of attributes of craftjnis composable.
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happens irmedia res The sketch and the six broad aspects of constitare the outlines

of the media res they direct attention to where the constitutiopedcess comes from,
where it may be headed, in what manner, and whyl. @aerwise, the combination of all
these elements makes up the particular ‘constitatienvironment’ where crafting, made
up of the given attributes, takes place.

Thus, crafting should be the way it has been desdrabove because it is guided by
the imagination of a better republic, representethe sketch — just like saddle-making
must have envisioned a likeness of a comfortabsr dn the horseback. Crafting is an
oriented, purposive process because it proceedardowertain mid-range objectives as
related in the three thin-normative orientationsist as saddle-making should have been
guided by concerns for the ever greater comforthef horse riders and the horses.
Crafting has the many empirical properties becausappens within the given basic
empirical conditions — just like the evolving magtef saddle-making happens thanks to
evolving feedback from all relevant people and urtle evolving supply of materials,

tools, and demand.

‘Drawing some perforated lines in the sand’

Saying the constitutional crafting is characterizeg such and such a list of
properties, and takes place within such and sucbrestitutional environment’ is not to
claim in a categorical way that the missing of asfythese particular properties or
elements would preclude the possibility of sucaessonstitution. The description of
crafting above clearly excludes any suggestionrefgeriptedness, but rather stresses its

openness to further properties, to un-charted tanastwists. The suggestion is that these
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proposed sets of qualities and elements are whahally obtain in a constitutional
process. They need not be heeded consciously andftea figure in the process only in
an unconscious way. However, when a constitutipnatess does go against the grain of
any of the aspects of constitution, or in deparftom some essential qualities of crafting
that reflect those aspects, the quality of contsbimal process is likely to be very
different, and chances for its succeeding may dai@r starkly. And then such a
proceeding may not be constitutional crafting, $ane or another of alternatives that are
current: constitutional choice, engineering, desagation, and so on.

It is relevant now, having invoked some of thoderahtives, to briefly ponder on
what constitutional crafting isot A good example to entertain is an impressive wayk
one of the patriarchs of constitutional theory, taee Walter Murphy,Constitutional
Democracy(2007). The following picks on the book may beitwumfair to its author,
given his occasional caveats (such as that the ofdihe book is not meant to suggest
that constitutional process should follow the samger:ibid: 18). With due apologies,
however, these critical remarks are justified byngnattributes of the book, as well as on
the grounds of heuristic use: the point is noimately, to sit in judgment of Murphy’s
theory, but to highlight on his example some wayshot abiding by constitutional

crafting. Plus, it is just a too well-told story to pass by

In the imaginary country of Nusquam, after seveoades (!}* of a junta rule, a
military coup takes place led by a good Colonel tMarwho immediately after the

takeover calls together a constitutional caucusiting to it an excellent and diverse

4 See Barbara Geddes (2006) on how long authoritaeigimes have tended to last in modern history: up
to 30 years, roughly. For a society that did gotigh 70 years of authoritarianism — such as sontieeof
peoples of former USSR — the Nusquam template éttating is very unreal.
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group of twenty-five Nusquam citizens that any re@lntry could envy. In a process of
deliberation that reveals erudition of each pastat that could put many constitutional
theorists to shame, the caucus goes through qoestiech as where to start, what values
to adopt or not to adopt, what alternative constital order to opt for, and, of course,
what to include in the Constitution that they dectd write. In this beginning lies the
first problem. Murphy has the caucus — as hilariasist is to read — to really think up a
constitutional order from nearlytabula rasa Even with the wide diversity of opinions
he provides for, that diversity operates at sucleval of sophistication that no real
country could hope for. With such intellectual sigpibation, the caucus indeed seems to
successfully proceed with ‘creating’ a people oluagunta-dominated mob. Thus, the
first departure of Murphy’s tale from constitutioraafting is that — mostly due to its
genre and the difficulty of proceeding otherwisg is very organized, all problems and
nuances of the society are raised and discusseldfdarheir purposes, resolved) by the
twenty-five intelligent people, and the best answv&y all relevant conundrums are
reached within minutes or at most days of discussfo more accurate term for this
process is ‘designing’, not crafting or even ‘chegt— because, after all, the caucus does
not really create any order or society: it onlyigas a neat program for creating one.

The caucus, having began as it did after the cowpbg active cooperation of the
ideally well-disposed military, is engaged in comimp with a new society. The novelty
is already suggested at a semantic level by theitgcof designing, because such an
activity is normally applied to new things, notgreexisting or continuing matters (albeit

less obviously than ‘inventing’ would be). Whathappening through the work of the
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caucus is the birthing of a new nation as suche $agfessor Deukalion’s invited speech
is especially indicative of this creationism. Hgsa

| concede that some eminent scholars believe thegiye popular acquiescence is
sufficient. For long-established and successfuktitiiional orders that may well be so.
You, however, arereating a hew constitutional ordd...]. You need positive conseht
because you will ask your peoplegtmp being mere subjects and become citizenk
That isa transformationthat neither force nor mere acquiescence can gdeim|...]
... [T]he goal of a constitutional text must b®ot simply to outline governmental
structures and processes but also to help constnet ‘way of life;” (ibid: 197; italics
added).

Such an engagement aneation of anew peoples an important departure from
crafting; it is an ‘intellecting’, as it were, of @ew people. Crafting directs us to long-
term, gradual appearance — or rather, cultivatioh a- constitutional people; imagining a
‘transformation’ of a whole people, a ‘new way o€l a ‘becoming of citizens out of
yesterdays subjects’ — past all the complicatiamsed by all the caucus members — is not
a proceeding in the manner of ‘crafting’. The starktaposition of ‘long-established
successful constitutional orders’ to ‘a new consitinal order’, is therefore misleading —
a good intellectual maneuver, not a prudent carigiital advice; its upshot, to be sure, is
very different from the distinction between theaddished and the only aspiring cases
proposed in the present discussion.

Having ‘created’ a constitutional order, Murphy texithe dialogic genre and
discusses issues of constitutional maintenancechadge in normal academic prose —
and again, impressively well. But here is a pickc®the constitution is created, he takes
up the question of “creating citizens”. He begims thapter: “Even a small group of men
and women can, if they control enough physical feswhl power, create a constitutional

democracy. But to preserve such a system, they coasince the mass of the population
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to become constitutional democrats,” (ibid: 342heTfirst wonderment is the very
meaning of ‘create a constitutional democracy’: howch meaning is in it, if it can be
done by a small group of people for one day? Gamn,ta constitutional theorist sitting in
her study, and without any notable physical ordisgower, create a constitution, if
‘creation’ can have a meaning apart from its charafepreservation and acceptance by
the relevant people? The second wonderment is dboavincing the mass to become
constitutional democrats’. Murphy offers a carefutd lengthy discussion of the
complications involved in such ‘convincing’, buktproposition at its face is a wondrous
one. If it is about convincing, why not instead &yd convince the masses to become,
say, angels (what Madison had wishfully frettedwtharl hird, Murphy suggests there are
three ways of fitting citizens and constitutionsieo— make the constitution fit the
existing culture, another — make the culture chaagd fit to the demands of a
constitution, and third — some mix of the first twde is quick to doubt the third option,
suspecting “the philosopher’'s middle” of being “rmy% (ibid: 345). But realistically
speaking, it is hard to imagine any constitutiooasenot being of the third kind: the
former two are but intellectualized formulationglazannot much more. So, that opening
sentence, ordered as it looks according to Murpbgtond model of fitting, is where the
third wonderment lies.

One last point from this rich book, possibly thestneymptomatic of constitutional
scholarship, concerns the issue of constitutichaice “Constitutional democracy” is a
particular form of constitutional regime that Nuaqu chooses from a “long menu” of
options that initially included “all fascist systsin “Marxism”, and “plebiscitary

democracy”, but was shortened down to “constitiodemocracy, representative
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democracy, consociational democracy, coercive aligni, and a perfectionist state”,
(ibid: 67). Of this strange menu for choice, thersangly common-sense “constitutional
democracy” was elaborated by Murphy in an eartmuch-cited essay (1993), where he
found a nearly forbidding antagonism between deamceand constitutionalism, making
it sound like a very strange creatdrdn truth, it seems, constitutional democracy is a
rather generic concept allowing serious configuetivariation within, and just as
‘antagonistic’ internally as human beings’ antagtini desire of both freedom and
equality. This curious menu of constitutional forthas proposed is a good illustration of
‘constitutional choice’ rhetoric more generally engething very common and possibly

traceable to Aristotle himself, if only in an infiafently careful reading of him.

One such instance of ‘constitutional choice’ bypingtion from Aristotle occurs in
an essay by James Ceaser, a champion of what Ise'tcaditional’ or ‘constitutional’
political science. He identifies the ‘choice of tf@m of government as the most
important question’ for that tradition (Ceaser 1993). An alternative route to stressing
constitutional choice even as the overall argument emphasizes comstituas
artisanship, is found — as discussed at greatgtHan Chapter 3 — in the Bloomington
School, and in particular in Vincent Ostrom’s bd@k08). One of the central chapters —
very short, though — in this book is devoted simpy posing the question of

‘constitutional choice’, (see also, more succina®gtrom 1980).

"5 For an earlier excellent discussion of constinaitsm vs. democracy problem by a select group of
constitutional scholars, with some constructiveghts on the problem, see the edited volume byeE#std
SlagstadConstitutionalism and Democra¢$988). For another, non-antagonistic discussfon o
constitutional democracy, see Sunst&asigning Democracg2001).
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‘Choice’, such as found in Ceaser and Murphy, and tesser extent in Ostrom —
suggesting a rather crude idea of ‘picking and shm@p — is a misleading term. To the
extent that there is today any choice to be madietevel of general constitutional
form, insofar as constitutional government is reallanted, the global consensus has
more or less converged on some form of a republbe-t liberal democratic, social
democratic, or maybe constitutional democratid,ig any different from others. The real
guestion is in the details of any republic — andhiat question, the issue is not so much
about choosing as it is about crafting.

A position very akin to this has been argued bydKk&oltan, who proposes the
concept of ‘generic constitutionalism’ — constitutalism whose general and essential
outlines have now gained a global consensus. Higukge is very much one of
constitutional crafting. “Institutions, personadsi characters, actions must all be seen as
human artifacts (see Giddens 1984; Unger 1987) created by menvamden, not
products of some impersonal forces. From this metsge the human species would
appear above all as a community of makers and mesginstead of predicting human
behavior on the basis of external clues, we wowdtd give an account of human
capacities to create or constitute. We are led galtmns path toward a form of
constitutionalisni’ (Soltan 1993b: 72). Aristotle himself, in crizang some of his fellow
theorists, found fault with those who searchedtlier absolutely best constitution, which
is hardly attainable, and those who searched fom& common constitution” while
dismissing the constitutions that actually exist&lt what is needed is the introduction
of a system which the people involved will be eapgrsuaded to accept, and will easily

be able to bring instarting from the system they actually Ha¢folitics: 1V-1-1289a11;
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italics added). This injunction takes the mattansavay away from choosing in a direct
sense and closer to crafting. A constitution thetonstituents “[can easily accept, easily
bring in, starting from the system they actuallydld’ begs that the involved people craft

it themselves.

It follows then that constitutional crafting is fifent from constitutional choice, as
well as the associated operations of designin@tiog engineering, and so on. It is a
broader concept that captures the whole of thegsoof constitutional development, as
opposed to limited periods or phases of it thahsigems suggest. In fact, the crafting
process may certainly feature instances of chatmments of design and engineering,
thereby making up constitution whole, whereas therrsatives do not. Because of the
limited spans of time and action that the altexgationcepts indicate, they are relatively
easier to illustrate by examples. That is hardeddowith crafting. Nevertheless, an
illustration is necessary and needs to be attempieere is one constitutional polity that
for many reasons promises to allow a rich and velgvant illustration of crafting, and

that is Norway.

The Crafting of Norway

The Kingdom of Norway is a remarkable constitutiostary. Despite the fact that
it remains — still, after the classic inauguraldstof it by Harry Eckstein (1966) — a rather
understudied story, there are a number of reasoteke it up presently as an illustrative
case. One good reason is probably the author’'seisspns of it in the course of an

election observation mission in 2005, a short bighly edifying experience with
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exposure to electoral campaign, to the voting dapcgdures, to the diverse roster of
political parties, to a good sampling of citizenrtapation, and more broadly, to
Norway’s culture and history. Just as Gustav Vegkasculpture park, and the open air
folk museums on Bygdgay Island, the constitutioaadiscape of the country seemed to be
just as lovingly tended, being a product of muchrendifficult craftsmanship.
Methodologically, the choice of Norway is adviseéd,part, by a good degree of
comparability with the country of Kyrgyzstan — thabject of the next chapter, and a case
of more urgent interedf. They are both small countries with about the spoyulation
living in very mountainous terrain of which somertpaare very sparsely populated.
Norway'’s history, from the times Old Norse kingdotosthe Viking age, is reminiscent
of the nomadic kinship organizations of the Kyrgiorway’'s long history of being a
colony-like periphery of the Danish realm, and tleemore liberal but still not-fully
sovereign status under the union with the Swedislw@, is comparable — but not similar
— to the peripheral status of the Kyrgyz in the &io# Khanate for about 150 years, a
period of wars and suffering under the Czarist o@ation for about 50 years, and then
membership in the Soviet Union as union republic &mother 70 years. Just as
Norwegians’ sense of nationhood and claim for determination matured under the
Danish and Swedish influences, the Kyrgyz sensebbnhood and especially statehood
can be said to have emerged by the influence detlseibjections, the most important
being that under the Soviet rule. Other similasitie such as egalitarianism and

fragmentation — will become clear in their propéace. Norway today is dramatically

5 But lest it be misunderstood, it bears stresdiag this is not a comparative study of Norway and
Kyrgyzstan. Norway is here an example to illustssteeral prominent ways of constitutional craftiigs
an undisputed example of constitutionalism, ansl & simpler example than, say, the United States o
Britain. Pointing out some of the similar experiesof the two countries helps put Norway’'s exanple
more relatable perspective.
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different from Kyrgyzstan, being among the leadmgdels of constitutional democracy,
as opposed to Kyrgyzstan's persistent struggleetting one started. Given this vast
difference, it is certainly not the intention toncluct a close comparative study of the
pair. Rather, Norway's case is presented more akuatration of constitutional crafting
as conceived presently, so as both to explaincthieept better and to set the tone for a
subsequent discussion of Kyrgyzstan.

Besides comparability to the case of Kyrgyzstamwiy is also a more convenient
case, if one may put so. Its history of politicavdlopment is not as convoluted as those
of, say, the United States or France or Britain;néver had major reversals of
constitutionalism like Germany, Italy, or Austriady and Norway’'s democracy in its
overall institutional makeup is not &si generisas Switzerland’s is. With all that,
however, Norway does present numerous interestizzles and counter-conventional
features — so eloquently described by Eckstein@l98hat constitutional crafting seems
to be the most appropriate rubric to apply to @, for all these reasons, this case seems
exceptionally well-positioned as a resource fousiiating the likely workings of
constitutional crafting. Because of the particydarpose for using this case, it is deemed
not necessary to delve rigorously deep into histédrstudies. The discussion below is a

fairly non-specialist one, and relies on a limigbdt respectable) literature ba<e.

" In this section, | have especially relied on: MdEcksteinDivision and Cohesion in Democracy: A
Study of Norway1966); Knut HeidarNorway: Elites on Tria(2001); T. K. Derry, A History of Modern
Norway: 1814-19721973); and Rolf Danielsen et &lprway: A History from the Vikings to Our Times
(1995), as well as credible web sources, such asw@tpan governmental sites, for more factual and
contemporary information. That some of this litaratis rather old is not of serious concern sihee t
present work is more interested in the patterrsotifical developments that they do discuss thathén
exact accuracy of data that they may lack.
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Knut Heidar, a Norwegian political scientist andtbrian, organizes a succinct but
broad-ranged book on modern Norwegian developmiamga'three themes and one
proposition’ that he argues have characterized lgisvpolitical development all along,
(Heidar 2001: 5-7). The themes are: Norway’s stafusa small state in the European
periphery”, “the egalitarian culture”, and “the wgjgle between the center and the
periphery”. These three themes, as they unfold exulain the main trajectories of
Norwegian development, lead to the proposition alsthe primacy of politics” in the
country’s life, (ibid). These contours seem veryllwapped, extending not only
throughout Norway’s modern history starting in 13kdt also going back to the earliest
recorded history of Old Norse communities (on thdier history, see Helle 1995 and
Dyrvik 1995; for very relevant thoughts on thattbry, see Eckstein 1966: Ch. 6).

Heidar's three themes and one proposition proveful thematic guidelines for a
consideration of the crafting of Norway’'s consiibmial order. Such a consideration,
certainly, cannot in any way be a representativéneuof the country’s political history
as a whole. More relevantly, however, it can beeg@rcise in highlighting some select
and instructive moments in its crafting processe €kercise would be one of looking a
bit more closely at various historical periods e tountry’s history. In that connection,
to alert attention toward some appropriate diréstjat is worth noting the need for
‘zooming in’ on three particular historic periodsat seem to be too often viewed from
more of a ‘bird’'s eye view' perspective. The firsbncerns the status accorded to
‘Europe’s longest surviving written constitutiona closer look at the written
constitution’s rather limited practical role andagé in the political process, and closer

attention to its symbolism and the circumstancei$soémergence and functioning, stand
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to open up a wealth of crafting experience thatosunds it. The second point is about
extending the historical span of modern Norway’$tigal origin: contrary to the more
usual dating of Norwegian democratic and consthal experience by 1814, when
Norway achieved ‘home rule’ and adopted its Coustih, there are serious reasons to
look further back to see the seeds and even sHaihe anodern polity. And third: the
prevailing ‘birds-eye’ view, especially by outsideorld, sees a very steady, stable
constitutional order in Norway ever since 1814,hwat landmark in 1905; it is highly
rewarding for a student of constitutional craftifmgwever, to note a continual series of
important transformations that the polity underw#mmbughout this period, some of the
changes coming through very fierce political battl&lerted to these points, a student of
Norwegian constitutional path will notice the pstsnt playing out of the ‘primacy of
politics’, and will see how these politics — comyréo the narrow conceptions discussed
earlier — are almost vividly equivalent to the idgaconstitutional crafting as presented

here.

Today Norway is a republic in everything but thenea Throughout its history of
political development — especially starting frone thte period of its union with Denmark
— the country’s constitutional order has been edhafh instructive ways. As suggested
above, it is now easy to compress Norway’s politiestory into a happy story of stable
democracy, egalitarian economic wealth, and exgedlef its long-running Constitution.
But it must go without saying that the country’sremt blessings were neither hard-wired
into the genes of the people from its primeval texise, nor granted it by some higher or

external powers. The ‘blessings’ are the resultdé self-crafting of the polity, a process
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not free from mistakes, crises, or conflicts. ltherefore of some interest to consider
some particular examples and periods of Norwegarstitutional crafting that, in sum,
have led to the country it is today. It should beecclear from such a consideration that
the overall shape and health of this polity carv@tescribegrincipally as an outcome
of rational ‘choice’, of institutional ‘engineerihgof assertions of essentially given
culture, of the excellence of legal codes or ofirtheterpreters, or of terse political
battles. Elements of any of these mechanisms maydsent but only as partial elements
in a complex fabric of constitutional politics, mat the more appropriate rubric for the

whole process would be crafting.

Four themes of constitutional crafting

Under the four themes specified by Knut Heidar, hwgome revision and
reordering, it is possible to speak of four themsonstitutional crafting that have taken
place in Norway. Each of the themes reveals meltippics and strategies of crafting
that, put together, have produced — and continuemtntain — this remarkable
constitutional story. In elaborating on each of themes, it will be interesting to note
how they feed into the various elements of a goaldypthat have been specified in the
sketch thereof in Chapter 4. Fulfilling all of tloelements of the sketch for Norway, it
will be noted, has been anything but a clean pooésntellectual design or happy-ends
by default, but one of crafting over a dynamic pat process set within empirical
conditions. The four themes by themselves needadhought to be unique for Norway;
especially in the slightly revised form from Knueidar’s original four themes, they are

very generic themes of crafting that could applyrtany other cases, including the case
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of Kyrgyzstan. The differences among cases ar&enattual contents of the ‘dynamic
practical processes set within their empirical ¢oonls’. Lastly to note, the various
concrete examples drawn to illustrate each of fin@mes of crafting should not be
thought as exclusively relevant for a particulagnte; the relevance of most of them

clearly overlap across our four themes.

Crafting vigilant patriotism.Heidar’s proposition that modern Norway elicits a
persistent ‘primacy of politics’ is a very importaobservation, but also a fairly broad
one. More pointedly, this observation may be irdtei@wed as the crafting of a civic
vigilance and care for the country, or of vigilguattriotism. That is, the substantive thrust
of the primacy of politics for Norwegian citizenarcbe argued to have been their never-
dormant concern for the country. To see how théwvation of vigilant patriotism has
occurred, let us consider some episodes and examptier each of the ‘alerting points’
proposed above, about the Constitution, about #tengl of modern Norway’s origin,
and about the ‘bird’s eye view’ of Norwegian stabider.

In a remark related to the Constitution, Harry &ekn wrote: “it is not apparently
the formal institutional arrangements of [Norwaytgvernment that make the system
successful”, contrary to the “attractive view” thgbvernments are mechanisms which
properly work if properly constructed”, (EcksteifiGb: 20). Relatedly, Narud and Strom,
documenting a recent shift in Norway away from \Wesster-style parliamentary
sovereignty toward more Madisonian-style separatibpowers, advise: “The place to
look for these important changes is rarely in threnial constitution itself. The Norwegian

constitution has become an increasingly archaicadtah ambiguous document,” (2011:
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209). Making such observations, however, does neammthat the Constitution is
irrelevant. “The primary importance of the Norwagieonstitution lies in itsymbolic
valu€, writes Heidar (2001: 34; italics added). Relesmnof symbols for patriotic
sentiments, of course, need not be stressed Ises, fbr example, see Bobbio and Viroli
2003: 20; Anderson 2006 more generally and critizal

The closer, more discerning look into the role pfate of the written constitution,
as advised above, reveals several symbols of impoetfor crafting vigilant patriotism.
One is, of course, the very fact of adoption of teeument under the highly charged
political circumstances of 1814. Following the coison of the ‘personal union’ with
the Swedish Crown that year, the Constitution wassibly the most central instrument
for Norway'’s leadership in persistently staving tfe advances of the Kind for more
‘amalgamation’ of Norway with Sweden. Historian K. Derry describes that sustained
period of resistance as one of ‘vigilant natiomaligDerry 1973: 64ff); that is, of
jealousy with which the Norwegians defended théainc to self-determination and
thereby ever strengthened that vigilant affectmmtiie country.

The Constitution has some more specific provisioingreat symbolic value which
also contribute to vigilant patriotism, two of whiare the seemingly contradictory (re-
)institution of a monarchy and the provision for pptar sovereignty through
parliamentary representation. While it is a “lindifdnereditary monarchy” with very little
significance in governing the country, the symbulisf it derives, on the one hand, from
it being a continuation of old Norwegian monarchterrupted during the Danish rule.
Tellingly, the first independent monarch of mod&arway in 1905 was named King

Haakon VII, in view of six other kings named Haakinat lived before the Danish
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period. The provision for popular sovereignty isitzoned in the part of Constitution of
which Derry writes, “ ‘The rights of citizenship @nthe legislative power’ are
significantly grouped together” (ibid: 10). Prowidi for a rather broad suffrage by those
times, and later being one of the earliest cortgiitg to introduce universal suffrage, this
unmistakable granting of sovereignty to the peceplagain, a result of various factors
obtaining at the time of drafting — is a mighty syohthat kindled strong and especially
vigilant patriotic sentiments then and continue to standthas bedrock of popular
sovereignty.

In looking beyond the ‘start date’ of 1814, onerfsaof further processes of
crafting, not so much by symbolism but by the pcattconditions that excited
participation. While the prehistory beyond thatedist very long, the particularly relevant
shorter period is between 1807 and 1814, when tn@ish Crown got involved in the
Napoleonic war on the losing side, culminatinghe breakup of the union. The period
was a very costly and wholly unwanted adventurettier Norwegians and as such gave
the spark of move for independence. Before the anlimg of Denmark-Norway union
was concluded, the Norwegians had to go througéngd hardships, experience the
singular economic downturn that included hunged arake up to political thinking
outside the frames of a union, in terms of Norwgiytgelf. Sentiments for independence
captured ever greater swaths of the people, attteiculminating year of 1814, engaged
virtually the whole community in a highly chargedvacacy for sovereignty through
taking oaths of allegiance to Norway’s independencel electing a representative
constituent assembly that drafted the Constitutidmat period stands as a particularly

illustrative case of crafting vigilant patriotisny participation.
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Looking underneath the reputed Norwegian stabsgityce 1814, one finds still
more lessons of constitutional crafting. The per®dgain so rich, there is no possibility
of being exhaustive. The most famous constituti@vant in this period is possibly the
long process that culminated in 1884, when thetsimfo the Westminster-style
parliamentary sovereignty, of which Narud and Stnanite (2011), took its definitive
shape. While this was the culmination of an intieaiegian political struggle between
the embettsmearistocracy and the peasant-centered populist ments, the outcome is
probably more remarkable not for the victory of qaet of society over another, but for
the dramatic concretization of popular sovereigotgshadowed in the Constitution. The
effect of this shift for its posterity, one may aeg was bringing politics and government
so much closer to the citizenry thereby heightetuath their sense of political vigilance
and that of belonging in a political community.

A less famous but no less interesting episode afting a vigilant patriotism may
be said to be the case of the Quisling regime. Mgrwas, like a number of other
European countries, occupied by German army in &V@var I, and remained under
Nazi control until the end of war in 1945. While M@gian government took refuge in
Britain, most of the population of course stayedNiorway. The governing of Norway
was effectively the business of the German occgpdmit they employed the service of
the Norwegian collaborator, “Minister-President’dun Quisling, whose fascist party
Nasjonal Samling had seized power on the eve ofm@erarrival. This was a puppet
collaborating regime under the occupying power mlikd Petain’s Vichy regime in
France. Quisling was put on trial after the wanynid guilty of high treason and other

crimes, and sentenced to execution by firing sqiidis was a rare occasion of capital
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punishment, which had been out of use in Norwagaaly in XIX century. Quisling
became an item of national memory of betrayal;f@ame became a word for national
treachery, just like ‘xerox’ is a word for copy nmawe. Norwegian history does not
provide any other known examples of high-level orai betrayal, but in the aftermath of
horrors of the war, the case of Quisling may benseecrafting, by aversion, of vigilant
patriotism through ‘judging of the political pasty this case, of a person, his party, and
his regime, (for a recent critical discussion, Baéal 1999).

These few examples suggest some of the varietyoaf & culture of vigilant
patriotism — a more specific rubric for highlighdgithe primacy of politics — was crafted
in Norway'’s constitutional history. In that varietyfeaturing symbolic rhetoric, practical
participation, realization of popular sovereignapnd political memory, to name a few —
these aspects of constitutional process can betgdidve been especially productive on
such key elements of a good polity as assertiopoplular sovereignty, orientation to
common good, institution of a mixed regime, anergjthening constitutional resilience,

(see Ch. 4).

Crafting a pluralist political cultureThe theme of vigilant patriotism may suggest
the idea that Norwegians should have developed rg kiemogenizing, potentially
intolerant political outlook. The second theme @fttng suggests how such an outcome
need not have arisen. This theme is a broadening@fbf Heidar's themes, that of “the
struggle between the center and the periphery”. |&Vthe particular ‘struggle’ he
underscores may be factually the most prominenis tertainly not the only line of

political differences and struggles. There are mamye of them, as Eckstein stresses
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(1966: Ch. 3). But more important is not the pregesind scope of such lines of struggle,
but their constitutional upshot: the conditions saitial diversity and the varieties of
accommodating that diversity within a workable $engpolity.

Possibly the most enlightening topic regardingdredting of a pluralist outlook is
that of Norway'’s political parties. These instians did not arise either suddenly or by
some concrete instance of general design. Whilly g@arty-like formations started to
operate on a Left-Right principle soon after thente rule’ began in early XIX century,
the real development of parties occurred in theexdrof the constitutional upheaval that
culminated in 1884. From then onwards, in the tastnal setting of parliamentarism,
political parties became almost naturally the mevannels of political organization,
mobilization, and competition. Today, an averageeof political parties can be said to
have regular parliamentary representation in Norwdylike the dominant two-party
systems of the United States and (to lesser degred)nited Kingdom, the multi-party
system of Norway does not feature any resemblah@e ‘catch-all’ party that tries to
cater to virtually every cluster of electorate. ety that may be the closest to such a
description is LaborArbeiderpartie}, and by any contemporary standard it is a left-
leaning social-democratic party with its base nyosthong the working middle-class and
left-liberals. Eckstein, speaking of an earlier ipgr recites the diversity of party
platforms very lucidly (ibid: 53, 56). Thus, beingther specific and usually organized
(by splitting from a larger party) in pursuit of espfic political agenda, Norwegian
parties, on the one hand, indicate the rich palititversity, and on the other hand, allow

all that variety of interests to be represented.
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The last point leads to an important observatiasuabhe accommodation of social
pluralism in Norway, and that is a strong tasteifstitutionalism. The channeling of all
the diversity of political interests through thestitution of parties is just one ubiquitous
example of that. Besides parties, the highly eiffectystem of local governance, adopted
and increasingly strengthened from mid-1830’s an,another strong institution of
political articulation and representation. Beforansportation and communication
became unproblematic, the sparsely populated asirdi communities in the north
would have difficulty engaging in decisions bein@de in Oslo. The introduction of
local governance system, where both administratord representative councils are
elected offices competed along party lines, dosimaply facilitate engagement of distant
peasant and fishing communities but itself culedagn informed and engaged citizenry
from local level up.

Add to these the oft-cited large presence of tladesas such — the anathema in
current-day American conservative politics, — tighty developed and trusted institution
of elections, and a high degree of ‘legalist c@tsee Eckstein op cit: 26-27), and some
of the key components of the institutionalist oakowould be accounted for. In
particular, the size of the state, it seems, isdeé¢énded simply for the generous welfare
and other means of social security it providest(ttuld have led to a rather passive
consumerist citizenry), but rather for the kindpaolitical playing field it represents. The
state is an effective unifying system within whighis safe and healthy to have
disagreements and differences by multiple partgslirand it is also the site where all
have legitimate voice and pretentions and thus afi@ct most issues of common

relevance — a possibility that is highly limited anmore libertarian system where most
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socio-economic domains are left for private cont&déctions and litigation are two other
institutions by which Norwegians have habituallymaged their political differences,
peacefully and non-disruptively.

Thus, a highly robust pluralist culture seems teeharisen as a result of the
historical development of Norway’'s constitutionader. It is robust in particular by
virtue of being expressed through effective insibtal forms, where the rise of those
institutions themselves is notably a product ofcpcal political development and in no
way a thing ofa priori designing. What this cluster of crafting mechargdmghlights
vis-a-vis the elements of a good polity is, agamneinforcement of a mixed regime,
strengthening of constitutional resilience, but exsplly, securing a robust social

pluralism.

Crafting an egalitarian culture.The third theme of constitutional crafting is
represented in Heidar’'s ‘egalitarian culture’, lmistcase needing neither broadening nor
narrowing of his theme. The implication here, nehiéd by either Heidar or any other
source consulted here, is that this culture isancd-historical given but something in part
rooted in the people’s earlier traditions of gowsrce and in part cultivated in the
political development of modern times. Constitusittyy the relevance of egalitarianism
is very rich, from relating to moderation, toleranadentification with a common
political project, to sustenance of a ‘cohesivagiam’, if one may say so.

The possible earlier roots of Norwegian egalitagam going back to the Viking
times, are considered very positively by Harry Eokt with due warnings about the

inevitable speculative quality of such suggesti¢h866: Ch 6). He suggests that some of
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the usual social requisites of such old societiepresented under his rubric of
‘primordialism’, would have been a strong focus awtual kin-based solidarity within
limited groups, and consequently, a robust eg&i&am — not a strict equality, he notes
(116-117) — in treatment of each other among mesnwéhin such group. While he has
little persuasive evidence of that old egalitaafture having survived through ages into
the modern society, there is also no reasonablglasive argument for rejecting such a
suggestion altogethéf.Under the circumstances when Norwegians were datetinby
Denmark for over 300 years, during which the prstaxg social structure would not have
changed very seriously, and continued strength'pém@chialism’ of some sort until very
late in Norway’s development, Eckstein’s suggesigdeserving of some probabilistic
regard.

There are, however, some more recent developmieatsshould also explain this
egalitarianism at least part. At the moment of agimg ‘home rule’ in 1814, there was
almost no aristocracy in Norway in the usual seiisat role was filled by the state
apparatus, thembettsmerwho by all evidence were predominantly driven bgtclass
considerations but by a mix of political, patrigtamd even altruistic motives, especially
in the early period. In the gradual developmenth& struggle between them and the
populist-peasant mobilization toward late centutlyere again much evidence of
orientation toward ever greateclusion rather than distinction and exclusion. Thhe
latter movement, eventually coming out victorionslB84, were led by a diverse set of

intellectuals, poets, radicals, occasional leattera among the landholders, all of whom,

8 Note that, contrary to ‘essentialist culturalisiiscussed in Chapter 2 above, Eckstein’s referance
Viking culture is, for one thing, very aware of ggeculative-ness, and for another thing, concewitd
actual social-political processes and relationthose times — and the possibility of current reladibeing
informed by those older patterns — as opposedfiong a static cultural essence.
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obviously, were champions of empowering the peaganihe peripheries, and soon
enough, the working class. The empowering of tistsga encompassed not just getting
them to participate in competitive politics, bus@l— and more importantly — their
education. Education was an important issue on Bgsvagenda from early on,
underscored by previous reliance for higher edanabn Copenhagen until opening the
University of Oslo in 1811. This latter event wasaehievement not for a select elite, but
for the people of Norway in general. Enrolimenttla¢ university was open to, and
increasingly included, youth representative ofsalata of the population, and eventually,
this inclusiveness was reinforced by making primargnd equal — education available
across the country. Thus, the culture of egalitesia would have had a strong basis on
which to bud.

Today, that egalitarianism is reinforced by therafoentioned large state sector.
The provision of a generous and not very discritimgawelfare is a potent equalizer that
raises the floor for ‘the least advantaged’, whetde high tax assessment would at least
partially redistribute the wealth of the most adeged downward. But it is not only
about the redistributive effect of the large stditore generally, as Eckstein posits,
Norwegian culture is characterized by non-compefitess, which is possibly most
evident in the economic sphere. A trivial recertt fia that in Norway, one of top five
countries by GDP per capita, there were only fidéobaires as reported in Forbes
magazine (about 1000 worldwide), the richest mamésth estimated at just US$ 5
billion, and four others situated closer to the endhe world list. The moral of this all
being that, indeed, egalitarianism is not a supalfidea encouraged by the state, but a

much stronger culture upheld by the citizenry thelwres.
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As noted above, the culture of egalitarianism wdwge a wide-ranging relevance
for making a good constitutional order viable.dtcapable of entrenching the idea of a
res publica— the common good, of supporting social pluralisingnabling the sense as
well as exercise of popular sovereignty, and furtementing constitutional resilience.
Norway's experience suggests a wide variety of wayshich this culture can develop,
from the effect of older popular traditions, to ttede of national leadership, to the place

of education, to self-reinforcing general populiamate of egalitarianism.

Crafting in the midst of historical and geopoliticaetting. While the broader
context of Norway’s constitution has already beppearing, it will not be superfluous to
consider this as a separate theme. This fourth éh@nNorwegian crafting is again a
broadened derivation from Heidar’s last theme t(finshis ordering), “a small state in the
European periphery”. Where a country is located pgétcally and when its
constitutional process is taking place at a givesmmnt historically, are another rich
facet of crafting. In several episodes of Norwaylevelopment, these external
circumstances stood in such prominence as to &gnify modulate the manner of
politics of the country.

The long period of the Denmark-Norway union, anénthanother incomplete
century of a much more liberal ‘personal union’lwBweden’s monarchy are the very
obvious two large historical-geopolitical conteXtkrwegian self-awareness as a nation,
and then development as a constitutional polityseweery significantly shaped by the
circumstance of having been under these two scheBwgsthere were several other

contextual considerations prominently at play.
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The late period of union with Denmark, 1807-18Kespecially illustrative of the
impact of the external context on constitutionafttng. Of Danish decision to join the
side of Napoleon in 1807, historian Dyrvik writétt: was a fatal choice. For the first
time in 300 years the foreign policy interests @nihark and Norway came into direct
conflict,” (Dyrvik 1995: 204). While there could beo Norwegian “foreign policy
interest” in a strict sense up to that point, treav deal gave a strong impetus for
Norwegians’ consciousness of their own foreignredes distinct from Copenhagen’s. It
was caught between Great Britain and Sweden — thneef being economically
extremely important for Norwegian trade and livebid, and the latter being a long-time
rival and now enemy sharing a long and difficulgteard overland border. An unwanted,
economically and militarily distressing ordeal, thear particularly sensitized the
Norwegians to their subject status, as they becanmeute matter of bargain among
sovereign powers, including in the end a humiltoetrayal by the Danish Crown. The
humiliation was the Treaty of Kiel of January 18%hich the Danish King was
compelled to sign, and according to which, Norwapuld be ceded to Sweden. This is a
fine illustration of crafting under fortuitous cextual conditions — a crafting of a sense
for independence that may not have succeeded mod@al circumstances.

As events progressed ever so fast toward 1814effieet of the broader context
seems to have been notable in another respect.réwnCPrince-cum-regent Christian
Frederick assembled an elected group of represesddb draft a constitution in 1814,
Norway’s founders found themselves in an opportime for producing as progressive a
constitution as they did. It was a time when thay lgood awareness of the American

Constitution with its principles of separation awvpers and especially the bill of rights. It
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was also a time when the French Revolution hadhtBceccurred, with both its positive
and negative lessons, but especially heeded fpraidamation of popular sovereignty. It
was, not least, a time when the constituent assemabld especially Prince Frederick,
could have assumed a positive political climateEmrope for recognizing the self-
determination of a fellow European nation. Lasggssibly unbeknownst to Norwegian
founders, there must have been at least partial gwtune in having the French Marshal
Bernadotte — an active participant of French reivhary developments of the time — as
their ‘enemy’. As Derry relates, Bernadotte hadasey liberal inklings, and — not of least
interest — was advised in a letter by his friengdsime de Stael, that “that enlightened
people believe that it would be wise for you to egicthe constitution which the
Norwegians recently gave themselves,” (Derry 1943:

The external context can and often does play a iapprtant role in shaping a
country’s constitutional prospects. More recentlyere has been much scholarship
interested in the effect of regional patterns focoaintry’s democratization (Tudoroiu
2010; Stokes 2009), the effect of earlier revohsion the likelihood and mechanisms of
later ones (e.g. Beissinger 2007); the ‘availapiliteuristic’ and ‘representativeness
heuristic’ more generally of existing examples astitutional changes in a given case
(see Weiland 2008: 291-293). There is developingearch more relevantly on
constitutional patterns in the second half of th€ ¢éntury, specifically highlighting the
rise of judicialization of politics (Hirschl 2007Stone-Sweet 2000). In the above few
examples, Norway’s example makes amply clear hanettiernal conditions are able to
shape constitutional crafting. If one is to thirfkloe more specific areas where Norway's

context especially informed its building of a gguality, those are possibly — once again
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— in strengthening the sentiments for popular sgigety, in making a mixed regime
attractive, and — by proceeding at odds with thmidant powers — in imbuing the project

with strong resilience early on.

This is only a limited, cursory consideration of iday’s constitutional crafting.
But even in this limited scope, this example shavsch variety of ways in which
crafting can occur. It illustrates the ways in whicrafting is a situated and practical
process, occurring within its concrete contexts, \ogtue of the available civic
capabilities and people’s constitutionally relevaeintiments. It suggests the various
ways and mechanisms whereby the key generic prepeof a good polity can be
attained in a constitutional process. Norway today good polity, in fact, one of the best
polities that are known. That is not to say thatway does not have any more problems,
or that its constitutional project is in some sefisished. The very poignant observations
David Levy writes seem to be as pertinent to Nonaayhey are to Kyrgyzstan or any
other case:

“In light of the ontologically aware philosophicanthropology, there is a single
fundamental problem of politics that is both peiehand inexhaustible. It is perennial
because it is tied to the unchanging conditionsmain’s being in the world. It is
inexhaustible because, however humanly satisfyigiyeninstitutional order may be, its
continuing existence remains dependent upon the $amman factors that first created it
and that could at any moment, by ignorance, negtige or design, destroy iNothing
that results from human action can be maintainedeimg except by human care, and
thereforeno institutional order, however securely it mayrege be established, can ever
attain the degree of ontological security.(levy 1987: ??italics added).

There is one point of slight concern in this qudige author’s depiction of a
universally common and constant human nature, apggr Just as ontologically

important, it seems, is the fact of human capaoitgultivate in its midst certain modes of

219



behavior — a culture — that can significantly affféee degree of fragility of institutional
forms. But the author is prescient about the depeoe of any institutional achievement
on human care for its sustainability. That obseovaapplies to Norway as well as to any
other constitutional order. There are a numberssetfies that Norway will be facing,
including a growing cultural heterogeneity of itepplation due to immigration, the
sustainability of its primary sector economy asWay loses competitiveness due to high
labor costs, and at some point further down, thesibdity of sustaining both economic
health and especially the welfare system witholiimee on natural resources. These and
any other possible issues, quite likely, will betm#th the strong resources of political

culture as described in these pages.

Unlimited variety of crafting

Constitutional crafting is a difficult matter foedcribing, let alone defining; but it
is the manner of doing constitution in practice.efiéeh were a variety of strategies
employed in this chapter to focus in progressivatyhow to understand crafting, from
the example of saddle-making to brief conceptudindation, to highlighting some
opposites of crafting, to discussing the exampleNofwegian constitutional crafting.
Even after all this, however, crafting will remantompletely explained. That is because,
as indicated throughout, crafting is not somethawger knowable completely, not
something of which the details can ever be comiyiéigured out.

But a wide variety of approaches in crafting is thdre, and some of it has been
depicted on the example of Norway. Some of theetyarielate to the actors of crafting —

the elites, the intellectuals, the masses (of pgasaorkers, or parishioners); some relate
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to sites of crafting — the institutions, the ciwdalture, the political economy; some are
about the instruments of crafting — the Constitutieforms, education; and some are the
context of crafting — the neighboring states, ttevgiling political mores, the particularly
relevant personalities.

With these and other possible aspects of craftng,may think of a wide variety of
crafting strategies. One is crafting by use of sgimband exhortative rhetoric —
something recognized long ago by Machiavelli, anoranrecently in following him,
stressed by Viroli (2002: 18-19; 2003 more gengyalAnother is crafting through
engagement and participation, claiming even morgeah ancestry in at least Aristotle,
and more recently and famously, studied by Robetdm (both his 1994 and 2001). A
third, related to previous, is crafting by institut-making, which may be most famously
traced at least to the Publius and Tocqueville, mode recently elaborated much by the
afore-discussed PEGS and Bloomington schools (€h&pt Another interesting avenue,
of more recent origin and interest, is crafting reynembering and ‘judging the past’,
most explicitly traceable to Karl Jaspers, but fun a burgeoning literature more
recently (see, e.g., Habermas 1988; McAdams 208ianeanu 2009).

One more major mechanism of constitutional crafshguld be mentioned: that of
adopting, interpreting, and cherishing a writtem§&tdution. The place of the Norwegian
Constitution has been already observed. In a feiwaly of the ‘functionality’ of written
constitutions, Beau Breslin offers a much wideriatgr of how these texts may help
constitutional crafting, (2009). To appreciate tinigport of the ‘text’, Breslin’s argument
needs to be put on its head: it is not the impontates that the text can play, but the

important meanings it can be given by its authotbe-constituent public — that he so
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usefully elaborates. To use one of his favoritengXas, when Nelson Mandela spoke in
1996 so reverently about the new South African Gt®n about to be adopted, the
solemnity evident in the words of Mandela did nohare in the Constitution — the
solemnity was given to the Constitution by Mandétee Breslin 2009: 5). Said

otherwise, Mandela engaged in an act of constiaticcrafting by endowing the

Constitution, on which the ink was not yet dry, lwiso much meaning. Kim Lane
Scheppele rightly highlights some similar poteitieed that Constitutions can have in
bridging the past to the future, in mending tragedinto brighter hopes, forming

important emotional and cognitive understanding®ragncitizens in the very acts of
Constitution-making, (Scheppele 2008; also 2003).

This variety is vast, and the listing can be ergllés include crafting by prevailing
public mores and standards, crafting by specifycalesigned political and civic
education, both of which are prominent in Norwagase. All of these are only a
sampling of what constitutional crafting can encasg

Lest it be suggested here that crafting is onlydglmo describing what has already
happened. The more important point about craftsigoi equip aspiring constitutional
projects and their authors with helpful ideas aldbetr envisioned task. The discussion
in these pages should alert such aspirants todgteipr issues that require attention — the
continuity, the context, the capabilities, the eoliveness, and many more. It should
suggest some of the ways in whiebt to approach the task, or at least to be especially
careful in approaching so. Not least, it shouldgasj some actual strategies of crafting
observed for their consideration and modified restrsuch constitutional aspirants

happen to be, say, from Kyrgyzstan, there are negs fit for their close attention here.
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Chapter 6
Constituting Kyrgyzstan

Marquis D’Azeglio’s alleged words, “We have creatéy; now we must create
Italians”, were an intelligent quip that soundedidubut obfuscated much more. ltaly
could not have been created without Italians béiege — the mere enclosing of a piece
of territory and claiming it is a certain countrg far from making it a country.
Conversely and more probably, when Italy was dedias created, it already had Italians
— just the way they were at the time. Said othexwikere is no way to meaningfully
separate one from the other, country from its pgeagnstitution from citizens.

Today’s constitution of Kyrgyzstan is what its zénry has been capable of
creating and maintaining under its circumstancé®e @vidence suggests that there has
been a shortage of constitutional capabilitiesremt® and maintain a good order. What
may be made of Kyrgyzstan’s constitutional purssiddar and what may be proposed for
a more productive constitutional project from now fmom the pragmatic republican
perspective? This chapter is an attempt to ap@yptrspective and conceptual ensemble
of pragmatic republicanism to an actual case. Tp@iation is not a straightforward
matching of the several key concepts elaboratethenpreceding chapters to several
discrete constitutional problems and elements imgistan. As remarked above in
several places, while the concepts are elaborated seemingly clear, orderly and
discrete manner, their actual working in a constihal process is simultaneous,
intermixed, and far from each of them being neabigervable. Below, in discussing the
case of Kyrgyzstan, those several concepts do optup one after another in a clear

sequence. A more appropriate procedure has beegthto discuss the case in a free
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format, let its main themes and problems lead tioeysand let the import of the
pragmatic republican concepts enter the story asoiteeds. We will then return for a

review of the application of pragmatic republicamiat the end of the chapter.

This dissertation, in Chapter One, began with anlireu of Kyrgyzstan's
‘constitutional malaise’. A number of general poli problems were described in a
survey of the country’'s recent political trajectoryn talking of constitutional
predicament, Kyrgyzstan was presented as a cagmiint: a chronically unstable
constitutional project, the country has elicitedmauous ways in which the project has
been compromised, even though it has also seemea@tiion to the constitutional
aspiration each time. Commentators on Kyrgyzstease included both those who saw it
as a glass half full and those who saw it as Imalbtg — the greater numbers joining the
latter view.

Is the idea of political constitution as re-ceived in this work, and specifically
the idea of pragmatic republicanism, able to suigges/s of overcoming the stagnant
constitutional project of Kyrgyzstan? The followindiscussion elaborates on the
prospects of Kyrgyzstan’'s constitutional predicamdn approaches the case with a
critical as well as constructive analytic lens ohgmatic republicanism. The chapter is
divided into three parts. The first part briefliscusses some of the constitutionally
relevant recent literature about Kyrgyzstan, humjting several prominent themes that
this scholarship has raised. The second part, baselde reviewed literature, engages in
a stylized ‘diagnostic’ analysis of this case ofstitutional malaise, where a nuanced,

both more fundamental and more promising, concéipaien of this malaise is
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proposed: one based on three constitutional ‘impedis’ — socio-political
fragmentation, institutional subversions, and a bauh of egalitarianism. With that
diagnosis in hand, the third part of the chaptab@fates some strategies — or simply,
activities — that Kyrgyzstan's constitutional craff could feature. These activities are
essentially practical speculations about posstalestormations of problems identified as
the three ‘impediments’ into more constitutionatignducive phenomena; speculations
that adhere to the thin-normative orientations drasic empirical conditions that

pragmatic republicanism stresses.

‘Searching Where the Light Shines’

In an article with this title, Lisa Anderson onceote a critique of Middle East
political scholarship for being so preoccupied widbminant themes that apply to
Western political life, such as civil society, vars attributes of democracy, and more
(Anderson 2006). Thus, in searching for the famil/estern-like attributes in the
societies of the Middle East, this scholarship iestly overlooked phenomena that did
take place and were no less important to politiealelopment, phenomena that may hold
peculiar potentials for leading to better govermaricnoted properly. It searched where
the light tended to shine, in other words.

Something like that can be claimed to be happenmdyrgyzstan as well,
especially when it concerns matters of constitwiorlevance: too often, scholars have
focused on popular research themes (such as ‘clam®rmal politics, transitional
politics, state capacity/weakness, etc.), failiogée the overall working of politics and

constitution as it all fits together. At times, Bupopular themes may have gone in a
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different direction than Anderson’s critique, temglito essentialize particular local
phenomena — such as ‘clans’ — investing them witérlg peculiar, if not mystical,
meanings in the life of Central Asian sociefién. the following few pages, some of the
recent and representative literature on politicKyngyzstan is surveyed. This discussion
of literature reflects both the wide variety of ettutionally relevant and salient
problems that the country is beholden to and — maae critical vein — the want of a
more comprehensive constitutional perspective endiscussion of these problems by the
scholarship. On the basis of the highlighted themethese works, and some of the
arguments on such themes, it is possible to foraulsuch a comprehensive

constitutional view of the case. That comes intthe sections that follow after this.

Strictly speaking, there is very little consciouslgnstitutional scholarship about
Kyrgyzstan so far. A few exceptions may be mentibriEhe one work most squarely
dealing with issues of constitutional design isoalbby a Kyrgyz legal scholar, Gulnara
Iskakova on constitutional design of presidentallipmentary relations in Kyrgyzstan
(2003). The book, a rare achievement among thetogsimecent political scholarship,
blends elements of legal and institutional constihal approaches that were discussed
earlier. Critical of prevailing institutions ‘wriirge’, Iskakova fails to go far beyond an
institutional critique. Another work, by Paulinengs Luong, is a comparative study of
three transitional countries, Kazakhstan, Kyrgyzstand Uzbekistan, on post-Soviet
design of respective electoral systems (2002). gisowork is a theoretical contribution

to ‘new institutionalism’ in comparative politiceroposing a dynamic blend of rational-

9 Kathleen Collins’ work again comes to mind withr kéaboration of a peculiar ‘logic’ of clan polisic
(Collins 2003).
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choice and historical institutionalism (and leaningore toward the former). Her
argument is essentially that elites make ratiorabains given the prevailing political
context and the opening for institutional chande&sscinating as such, the study is rather
limited by its focus (on elite bargains over eleatalesign) and is not really a study of
constitutional development as such.

More recently, an article by Henry Hale comparegl ible of formal constitutions
in the context of informal politics following theolor revolutions in Ukraine (2004) and
Kyrgyzstan (2005), (Hale 2011). He argued that bseaUkraine had adopted a
decentralized, parliamentary form of rule in a newonstitution prior to revolution,
democratization had better chances there comparddytgyzstan, where reform of a
highly centralized constitutional system was leit &fter the revolution — which the new
Kyrgyz leadership predictably postponed and ultetyanever carried out. Note that
Ukrainian democracy started to crumble just as Hadd drafted his article — and
Kyrgyzstan went through another revolution artden adopted a much-more
parliamentary leaning constitution, before the cégtiwas published. The events, in
general, seem to have belied Hale’s argument gheuble formal constitutions can play
in structuring informal politics.

Perhaps the most interesting recent work from thespective of the present
argument is that of Johan Engvall (2011a; 2011b)alresearch culminating in his
doctoral dissertation, Engvall has argued for asrem of how Kyrgyzstan’'s political
development is understood, taking issue with appgres based on Weberian-style
assumptions of what political development oughintdude, and calling instead to look

into how this stateactually works. In what starts out as a refreshingly nemdkof a

227



constitutional study, the argument eventually bdisvn to highlighting what the author
considers the more accurate working of clientgdgitics, a regime based on thorough
corruption that has turned the state as such imuagket with the greatest margins of
profit in the whole economy. The argument ends wetinclusions that generally

foreclose the possibility — let alone specific waysf effecting positive constitutional

change. That said, Engvall offers an insightfullgsia of how the country has evolved so
far.

The greater majority of social science scholarsimKyrgyzstan is less concerned
with constitutional matters explicitly, even whemey deal with unmistakably
constitutional kinds of problems. All of them, asliras the above works, can contribute
to grappling with the constitutional predicamenthéir often narrower and sometimes
misleading arguments are relieved and instead thsiervations are heeded to.

One of the recently prolific students of Kyrgyzst&cott Radnitz, has argued in
several works about a phenomenon he called intidicalism’ (2006) and then
developed, focusing more on how it functioned, istdoversive clientelism’ (2009). It is
the idea that the Kyrgyz society has been organamd mobilized in small locally-
centered communities each led by a person whaaige of the community, but often a
successful businessman and/or politician with clbayond the community. When
pressed in Bishkek (the capital, political and exoit hub), such a leader is able to
mobilize community support (vertical mobilizatiordnd when many such pressured
leaders join forces (horizontal mobilization), aakitionary mobilization is born. The
“subversiveness” of such clientelism is that, iagtef being a sustainable democratizing

force, the mobilization is both short-lived, idegically thin or empty, and soon turns
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into ‘dividing the pie’. In Radnitz’ assessment,caese both of Kyrgyzstan's recent
revolutions happened by this mechanism, neitheregamuch hope for real
democratization.

Studies focusing on similar or slightly differenteaimanisms of socio-political
fragmentation are many. Somewhat close to Radrazalysis, but focusing on
government-opposition relations and on oppositiewetbpment, are a pair of recent
articles by Huskey and Iskakova (2011, 2010). Basedpersonal interview-based
research, they find that Kyrgyzstan’s oppositiorcés — as persistent as they have been —
faced multi-layered difficulties, only part of whiavere hurdles put up by the group in
power, and several other reasons lying in intraesfipn relations and, as in Radnitz’s
observation, in structural conditions of contempgrsociety in Kyrgyzstan. A study of
mechanisms of electoral support and mobilizatiodemricompetitive authoritarianism’
(Sjoberg 2011) is another recent addition to figdirabout localist and clientelist
mobilization.

A popular theme for some time, now somewhat ‘ouiashion’ for methodological
as well as normative dissensions, has been claticpolPossibly the most important
contributor here is Kathleen Collins’ work (2008(2), arguing that in Kyrgyzstan, as
well as Uzbekistan and Kazakhstan, there existsvewhat fuzzy phenomenon of clans
which provided a definitive ‘logic’ to politics ithese countries. For Kyrgyzstan, ‘clan’
has been in essence (with inessential nuanceshanterm for tribalism — a term
problematic in Western academe although very ctnrerate-Soviet and early post-
Soviet Russophone discussions. Another work onsgléocusing on Kazakhstan but

applying to Kyrgyzstan as well, is a more consiuist take by Edward Schatz, who
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argues that clans — without denying their presemséorically — have been another
political instrument, consciously deployed in smaplines of loyalty and support by the
ruling elite (2004). While providing a strong stéot further research into the broader
concept of ‘informal politics’ in Kyrgyzstan and Qteal Asia, the clan theme itself soon
came to be rejected by many. One such critiquegaislly conscious of ‘orientalist’
connotations of the concept, came from David Gl€2007).

Following the March 2005 ‘Tulip Revolution’, a nuerbof scholars have looked at
this event and its implications in making senseKgfgyzstan’'s politics. A special
double-issue o€entral Asian Survefv. 27, no. 3-4, 2008), a prime academic journal on
the region, was devoted to analyzing multiple facahd implications of the event,
examining its relations to regional cleavages (Rpalp, state building (Lewis, Juraev),
informal politics (Juraev, Temirkulov), crime (Kupdze), and the working of
mobilization and demonstration effects (Ortmanngstinkulova), among other themes.
The overall assessment shared by these authorsalvdisings said, that the revolution
did not have any far-reaching effect on the dentacrahances of Kyrgyzstan
(Cummings). That revolution was also included ivesal comparative studies (e.qg.
Bunce and Wolchik 2010; Tucker 2007), where thepeesve authors did not have
sustained conclusions to make on Kyrgyzstan's ipalidevelopment in particular. More
recently, the second revolution was commented orKathleen Collins (2011) in a
notably more hopeful light, described as an evkat tunited the democratic politicians
and civil society of the country in opposing a dtotrship, and thus ushered onto a path
much more hopeful than before. On close scrutilys tommentary was thin on

substantive argument.
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One more theme that is of relevance here, ancecetatmany of the above themes,
has been the idea of ‘state capacity’ (Cummings ldajaard 2004; Schatz 2009). In
this regard, Kyrgyzstan has always been descripedlictably, as a weak state: relative
to other cases — often compared to its northergheir, Kazakhstan — this state has
consistently been poorer in its capacity to getcpes carried out throughout the country,
its authority has almost continually been contessaghificantly uneven across regions,
and of course, weak in delivering basic state sesvito the population. Explanations
ranged from the obvious, such as lack of economsources that Kazakhstan had —
plentiful oil endowments — and weak industrialipatin the wake of independence, to the
less obvious but arguably more important, such asly edecentralization and
liberalization of both the economy and politicdklilas opposed to Kazakhstan’s and
especially Uzbekistan’s more gradual and sequemsedement), subsequent lack of
political resources to maintain a sustainable stajuo, and the more pronounced
preexisting regional and inter-ethnic cleavagesinsfjahe backdrop of economically
weak state. Radnitz’ argument about ‘subversiventdilism’ feeds into weak state
capacity, ‘clans’ are able to compete with theestaind more generally, the supposed
tension between formal and informal institution®lfidke and Levitsky 2004; Grzymala-

Busse 2010) plays in favor of the latter, and heagainst state capacity.

All of the above are very much constitutional themi@ their midst, they create a
complex picture of where the country’s problemsehaeen in its persisting failures in
the constitutional project. The most general themiéing the threads of all arguments is

a high level of fragmentation of the polity, thenmerous lines of cleavage that build up
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one upon the other, making an ultimate settlemdntlbthe differences a nearly
impossible predicament. An accompanying key thesrtbat Kyrgyzstan elicits a highly
problematic imbrication of formal institutions andformal ones, where the latter —
widely varying as such — consistently succeed bwsrtting formal institutions. A third,
much less consciously apparent but closely reltenhe, is that of a problematic kind of
egalitarianism that constantly pushes differenttigal groups, competing alignments,
and even individual citizens, against each othgajrest recognizing each other’s deserts,
precluding chances of any cooperation across theusadivision lines.

Such disheartening conclusions on each of these thlemes would only hold in a
certain reading: one that views all of the divisoand subversions as essentially
detrimental and in need of repair, and even sugge#tat any such repair is likely to be
futile. This reading comes with an implicit backgnal narrative that a workable polity
needs to settle any such differences, that thepéalole differences need to be only about
policies, about the right or left persuasions.itfelences are somehow made benign in
that way, then only can a constitutional democratider take root — and that would
essentially come in the form of adopting the rifgiitnal institutional arrangements (such
as a parliamentary system), the entrenchment ohalopolitical contestation by means
of political parties, and the establishment of akim, stable and legitimate rule of law —
meaning, a good judiciary system. In a word, ctustinal order requires compliance
with the institutional and cultural profile of a ohern European or ‘Weberian style’ state.
That kind of a reading is what the great majorit)Kgrgyzstan literature seems to imply.
To put it in a risky metaphor, a constitutionaligsnpossible when the donkey becomes

more like a horse (or vice versa).
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Any such prescription is unacceptable. It is prdpahe seriously problematic
shape of Kyrgyzstan’s — and similar societies’ itjps that invites such preclusive
prescriptions. Indeed, the problem of constituii®@ somber predicament. But if good
constitution is a practically impossible conceptyould be worthless. The problem must
be with the particular concept of constitution, anad with constitution itself. This work,
therefore, has been an attempt to rethink the gartoeallow thinking about constitution
in a possibilistic and pragmatic way.

In such thinking, constitutional success in Kysgfian need not require a magical
disappearance of the country’s problems. The higkell of social and political
fragmentation in Kyrgyzstan is, by any sober assess$, here to stay. And more
importantly, the fragmentation, insofar as it mediv@rsity and competition of interests,
is in general a necessary condition for viabilifyaaonstitutional order, and ought not to
be ‘harmonized’, (if such harmonization is evemkaible)®® Similarly, overcoming the
streak of problems arising from the cleavage-drifggmal-informal institutional clashes
cannot be sought by aiming at normalization of tpdiin the manner of established
Western polities. A workable, sustainable instdnél capacity needs to, and can,
emanate from within the Kyrgyzstani polity, fromethascent political culture. Effecting
such an outcome is a long-term and complex proodssously, but it is the only option
available. That is what has been called here dotisthal crafting, a pragmatic quest in

the midst of the given context.

8 There is of course the large of body conflict tiyeGee the classic by Georg Simmel (1955) andrStua
Hampshire (2001) for a sociological and a philoscghargument, respectively, for the irreduciblel an
even positive place of conflict in human society.
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Tapping the basic empirical conditions of Kyrgyzsta’s constitution

Problems of coordination, difficulties of modeling

In a much-cited article, Barry Weingast propose®ok at constitutionalism (stable
democracy and rule of law) as a problem of coottna(1997). His model — developed
in two stages — posits a ‘sovereign’ and two groofpsitizens’, A and B. The sovereign
is willing to transgress limits on his power, ahdg violate citizens’ rights, if he can go
unpunished for that. But citizens can punish himtfansgressing by putting him out of
office. Sovereign sees such punishment as much sssieus than any gain he can have
by transgressing, so that if punishment is moréess certain, he would clearly refrain
from transgressing. Since citizens are divided intm groups, only a concerted challenge
can have effect; a single group’s challenge will suffice. Challenging does have a cost
to citizens even if successful (Weingast's numevi&ghts for costs and gains in the
model are quite random and potentially problematfi¢tje sovereign can be smart and
only transgress against one group and then sharspibils with the other, thus making
acquiescence the dominant strategy for one groupy @ a reiterated coordination
model, where each citizen group risks being rdtdisagainst by the other for prior
transgression, is here a hope for cooperationutih @ scenario, Weingast proposes, a
constitution (or treaty, or elite pact) can plag tiole of a coordinating device, letting all
citizen groups clearly see their stakes in the lang giving them clear inducements to
cooperate and thus to prevent the sovereign framsgressing. If such a mechanism
works, he suggests, a constitution can becamiéenforcing In this suggestion, he
should probably have meant ‘constitutional order,simply, cooperation, to be self-

enforcing; for surely the formal provisions of anstitutional document, which is what he
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clearly means to start with, cannot be said to ddeenforcing — that would be quite
meaningles§’

Weingast’'s argument is a useful point of deparforeunderstanding the case of
Kyrgyzstan. Here, too, the problem is essentidiigt tof inter-group coordination — or
more accurately, of difficulty of cooperation, obropeting and antagonistic agendas
among the numerous groups. But his argument iscpkatly interesting for the reasons
for which it cannot work in Kyrgyzstan; or to putore carefully, it can only work if
seriously expanded and revised — which is to $@grsimony of the model is sacrificed.
Weingast offers a ‘test’ of the theory using thamyple of Britain’s Glorious Revolution,
with the King facing the Tories and the Whigs itelXVII century. Without trying to get
into details of that history — which may be a ratwell-picked case for demonstration —
it might be suggested that another, possibly maenoed, period spanning mid-XVIII to
mid-XIX centuries, as discussed brilliantly in assay by Charles Tilly, elicits a much
richer, complex development of constitutional caagien in Britain (Tilly 1997,
especially, see figures in 230 and 231). The pbeihg that, just as that later British
episode, Kyrgyzstan's present situation positsctupe of much more plural, unequal and
indiscrete divisions among the citizenry, much let=ar stakes for each actor, less

discrete separation between the sovereign andtthens, and as a result of all this, such

8 This point is indeed of interest. Weingast writdisjits become self-enforcing when citizens hdiese
limits in high enough esteem that they are williaglefend them... To survive, a constitution musteh
more than philosophical or logical appeal; citizemsst be willing to defend it,” (1997: 251). Thesad
half of this quote could not be more agreeable. &l@x, it seems to contradict the first part: ifzghs are
defending the limits, then the limits are not saiforcing, they are enforced by the citizens. Ngitfoes it
help if “self-enforcing limits” mean “it must be the interest of the sovereign to abide by the it
The interest of the sovereign is not to be punidhddo be rewarded by the citizens, and that hinger
promise of punishment is what enforces limits. Atpa a constitution is only an instrument thatplsehe
coordination game by letting all relevant partiesw what those limits are. ‘Self-enforcing limits’a
misleading myth.

235



a heavy discounting of any future payoffs thatghene looks more like a series of one-
off games rather than a continual, reiterated one.

If Kyrgyzstan’s situation can be expressed in a ehatl may be something like the
following. It is a rather different setup from Wgast’'s, and very simple, and the order of
payoffs is based on the story of recent Kyrgyz tjwali life as related in the preceding
pages. To note right away, the model is extremehple, does not suggest its own
resolution, and is intended more to help discusblpms attending any such modeling
than to find solutions within its terms.

Sovereign
Not transgress Transgress

B A
Reward A C

D C

Citizens
Punish

In this payoff matrix, with A being the best payd@r both the sovereign and
citizens, there are two Pareto optimal outcomest fransgress + reward] and [transgress
+ reward]. The first of these outcomes should baalsly what everyone wants: for the
sovereign to work well, and for citizens to rewdh# good work. But this outcome
suffers from being not a Nash equilibrium one, loseathe sovereign would be tempted
to transgress. The second Pareto optimal outcotransfpress + reward], is similarly
unstable because the citizens would be always sEn punish. So neither Pareto
optimal outcome is stable. There is an outcome hviiolds the Nash equilibrium,

[transgress + punish], which is not Pareto optirmake outlook in this model is that the
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sovereign — who moves first but without certainfycitizens’ move — will consistently
choose to transgress, and the most likely citizetegyy would be to punish.

Now on to some issues involved. What do ‘transgr@sd ‘not transgress’ mean in
practical sense? In Kyrgyzstan, transgressing meagaging in illegal and corrupt uses
of public authority: from straightforward embezziemb of funds, to diverting public
resources for private gain, to applying clan oreotfavoritism in making appointments —
hence, accumulate wealth and power beyond whateoftiould legally offer. Not
transgressing, correspondingly, means not engagiagy of these activities but to serve
the public interests as expected from the offioel laeing satisfied with what the position
offers. A public position in Kyrgyzstan offers rathlimited material rewards — salaries
are rather low, and other perks are insubstarifiednsgressing’ is clearly worth a lot. As
Johan Engvall has argued, public offices, espgcatlithe higher ends, are much like
business, and even the most lucrative of them Ealigyall 2011b: esp 36 ff.). The
differences between the two strategies are futtingilighted by the actual meaning of
the citizen strategies.

The ‘reward’ strategy, just like the reward that id¢ast’s sovereign gets for not
transgressing, means keeping the sovereign ineoHior reelecting, when time comes.
Other, less substantial rewards can be some palkeds, public esteem, not much else.
The ‘punish’ strategy means, correspondingly, n@nting reelection, toppling even
before a term expires, and if it goes far enoudb persecute for ‘transgression’ crimes

by law.
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Now on to how it has worked in Kyrgyzstan so fam, accord with above
discussions. The citizens have rarely failed toydeelection to an incumbent president —
in fact, never; it has also granted reelection tsthmembers of parliament when single-
member district system was in place — the much num@sive power for MP (re-
)elections was always exercised by higher autlesritthe president, and not by the
citizens. At the same time, the alarmingly fastlmubervant rotations at the ministerial
and other high and middle level administrative lsveave been well beyond citizen’s
efficacy, and so, visited upon public servants bg president mostly regardless of
‘transgressing’ or ‘not transgressing’. That is,hamest minister has had about the same
chances, or possibly worse, as a corrupt one afgbeplaced within a year or two at
most — as a result, ‘punishment’ generally hasitestveight as such. Add to this the fact
that very few public servants have ever been pexidty law for transgression crimes,
and also the very high probability that any puliticial, in office once, would be
returning to similarly high offices repeatedly afdismissals, and ‘punishment’ as a
strategy becomes a very immaterial thing.

Complicate the picture further by adding that zgts’ is a highly divided bunch —
as shown in so much of the literature discussedreabdhey are rarely broadly in
agreement about punishing or rewarding an offidetlalone in what way to punish or
reward. Add also that the ‘sovereign’ is not a amjitactor but a changing set of
alignments, mostly centered around the presidesifise — which effectively does the
punishing or rewarding of ministers and others d @ometimes around the prime
minister, especially in the last year. Add anotl@mpect: instead of referring to

‘sovereign’ and ‘citizens’, one could simply sagémnt’ and ‘principal’ and thereby mean
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that a great many coordination games take placearous settings: within political
parties, within regional and local administrativats, within large organizations, and so
on. This multiplicity means that any choice sitaatfor any actor is highly complicated,
multi-layered, and messy.

While these complications are numerous enoughetisesne more set that needs to
be noted. Namely, some episodes of successfuldic@aded punishment of the sovereign
did take place in Kyrgyzstan. The most obvious eas are the two ‘revolutions’
within five years when large enough mobilizatiorulcbhappen to oust two presidents
when they became blatantly transgressive. Smaléae ssuccessfully coordinated
challenges of authority do happen rather routinetynetimes reversing bad policies,
more often at least keeping authorities on alemwever, more importantly, such
challenges have not been sustained, have not e@tefurther governmental
transgressions, and have failed to generate lasttragn cooperation, contrary to what
Weingast's argument seems to expect.

The point of all this is that Kyrgyzstan's is a hig complicated
coordination/cooperation problem where nearly evelgment of an imagined game
model is bound to be too fuzzy, fragmented, andnaliely preclusive of a neat and
sustainable resolution. Weingast suggests thaimadel provides an answer to three
puzzles related to the working of democracy, ofchlone is particularly relevant here. It
is the puzzle of whether an accommodating demacraric culture makes stable
democracy possible — attributed to Almond and Verloa, conversely, stable democratic
governance leads to rise of such a culture — atetbto Brian Barry. Weingast argues

that it is the successful resolution of the coaatlon problem that gives rise to both

239



democratic culture and democratic governance (1293). On the basis of Kyrgyzstan's
case, it appears that all three answers can omtialpa be correct, and that the actual
development and stability of democracy is a protieasmakes it impossible to separate
the problem into two or three or more discrete aftwhich some are clearly the cause
and some clearly the effect. And contrary to whag¢ title of Weingast's article
suggest¥, the entire complex of a democratic society isitjpal, not just its

‘foundational’ moment of solving the coordinationzzle.

Three themes of contemporary Kyrgyz ‘modus vivendr’

The predicament facing the case of Kyrgyzstanaagag$ constitution is concerned,
is to grasp the source of its persisting failurégheut overly simplifying its reality, in a
way that does not reduce the problem to some sngausal mechanism, and also so
that any hope for constitutional development needdb@come lost in essentialist, static
concepts. The many competing explanatory argumesush as those concerning
informal institutions (Temirkulov 2008; Hale 201%)stems of clientelism and patronage
(Sjoberg 2011; Engvall 2011b) or ‘strongman’ pobti(Sjoberg 2011), clan politics
(Collins 2006, Schatz 2004), localism (Radnitz 200@09; Huskey and Iskakova 2010),
institutional instability (Huskey and Iskakova 2Q1&r weakness (Cummings and
Norgaard 2004; Schatz 2009), competing identityndaand frames (Murzakulova and
Schoeberlein 2009; Marat 2009) and so on, areff@ttevely some partial aspects of a
whole. On the basis of these findings, as it wite need is to articulate the problem in a

more general and more constitutionally helpful nmeann

82«The Political Foundations of Democracy and théeRaf Law”
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One overarching theme that appears to unite mdsiesk themes is the fact of high
social fragmentationIn place of trying to pin down the precise singhuse of it and
refute others, especially if the point of interessnhot detached social scientific analysis
but a practically-attuned constitutional quests ibf some value to retain this conclusion
— high social fragmentation — despite its seemiagegality. The fragmentation is highly
multidimensional — economic, kinship, professionehn’, ethnic, regional. The lines of
fragmentation are relatively dynamic, not set abastant, more so in some respects than
others: party affiliations and allegiances shiftthe time, loyalties to particular leaders
often change (when leaders change), intensity thérdnces rise and fall, albeit, for
example, regionalist fragmentation is rather stalttde/clan-centered loyalties are
relatively also stable, as are the localist netwarkwhich Radnitz speaks. Not least, the
fragmentation is very multi-layered, with partialeslaps, so that, for example, the North
and the South are made up of several layers ofdsikions, but not all those
subdivisions are either cooperative with each otreall issues, nor are many of them
strictly northern or southern. Given this, the disgs remains as to whether this
fragmentation is capable of sustaining in its miglstorkable polity, one that is not in
danger of falling apart and not wholly incapablepafsuing a common political project.
The answer, of course, cannot be an automatic inegat

The various nuances of social fragmentation suggesther general observation
that concerns the theme of informal institutionsl ahe formal-informal institutional
dichotomy; let us call it the problem afformal-formal fusion What one learns from
most of the recent literature about Kyrgyzstan,suiered all together, is the ubiquity of

so-called informal institutions per se and of siggubtensions and points of juncture
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between them and formal institutions. The conclusibat offers itself, again if the
concern is not with ‘scientific’ analysis, is ththis dichotomy is not helpful because it
tries to see discretely two worlds of institutiomsere no such discrete division exists in
practice. Thus, there are no ‘elections’ in a pamd formal condition separate from local
and regional allegiances, no formal ‘institutioaithorities’ separable from the person
who occupies the office and uses authority, andformal, legal idea of ‘citizen’
separable from family, kin-based, ethnic-based,/@nceligion-based identities of a
person. Instead of speaking about informal insting (as the problem) and formal
institutions (as the abused ideal), it is necessargee more simply the many ways of
actual social governance that fuse together alllaMa institutional devices to produce
networks of communication, languages of cooperatiamd capabilities for solving
common problems. The point in recognizing this infal-formal fusion, at least in the
first move, is not to judge it normatively, certgimot to suggest it to be an unmixed
blessing, but rather to stress its almost orgamxng that makes it meaningless to speak
of its one half being infected by its other half.

A third related general theme that recent Kyrgyzseholarship taken collectively
suggests, but never quite recognizes, is a kin@mofegalitarian attitudeamong the
society. This is not the same as a fact of equatlitgre is actually a growing degree of
inequality, albeit not quite at the level of sontber societies. It is also not a mainly
individualist attitude; while such an individualstjalitarian attitude is present, it is
common to observe rather hierarchical cooperategvorks where leaders lead and
followers support them rather uncritically. It is@ not clearly distinguishable along the

egalitarianism of opportunity vs. that of outcorrestead, this somewhat latent attitude is
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amorphous, existing at very different levels artdssiand manifested in the playing out
of the phenomena of social fragmentation and in&formal governance. This attitude
seems to lie behind across-the-board claims pewplee for jobs, education, awatds
and rank®, for recognition of one of their own, for appoirgnis of their own to
positions that ‘others have got’. This egalitarsani attends political processes more
specifically, such as starting an own politicaltpdsy hundreds of politicians instead of
joining together, or for over eighty persons tof-ee@minate or be nominated by their
communities to run for the country’s presidencyZiil), or for the notable absence of
any case when a politician would praise one ofrtbelleagues as particularly good and
deserving of praise. Egalitarianism is also seearapn@tommunities, where each ‘tribe’ or
region, or the northern and southern halves ofcthentry, claims an equal share of any
national-level common good, the most important bfolk being positions in state power.
Exploring the origins and working of this phenomeneould be a fascinating
subject for a separate research. It may only bgesigd here that it is probably not a
recent thing. Old Kyrgyz epic tales, from the we&ltbngest orally transmitted tale of
Hero Manas to more junior ones, are filled withsepies that elicit egalitarian mores,
from shared authority, to contestation of leadgrsto factionalism in war strategies, to
women-heroes often standing up against and standioggside men-heroes. The

historical novelThe Broken Swortdy the late Tologon Kassymbekov, one of the better

8 There is an interesting institution of state awaadd recognition that remains from the Sovietesyst

and has spread so widely as to become meaningless, handing out of state awards such as
‘Distinguished Professionalbflichnik) of education, culture, medicine, science, lawoecgment, and so

on, or ‘Recognized Leader, or Workezagluzhennyi deyatebr rabotnik) of the same spheres, or of
metallurgy, or sports, or agriculture, and so oaswne of the most visible work activity of ex-Rdesit

Roza Otunbaeva. While excellence may deserve pidgsisions about such awards have become a matter
of undisguised bargains and demands, and few peeplain unawarded by state in some way or another.
8 There is a ‘true-joke’ in Kyrgyzstan that by thenmber of generals (military rank) per capita, ‘we a
number one in the world’.
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works of modern Kyrgyz literature, is a rich shoseaf such egalitarian — and mostly
problematic — attitude, as it tells the story o Kyrgyz under the Kokand Khanate up
until the annexation of the region by imperial Ras3he culture of nomadic and semi-
nomadic life depicted in all this folk and modeitedature, when the Kyrgyz lived in
small, kin-based groups obeying no real higher @ith must have some bearing on
contemporary outlooks, not unlike Eckstein’s sugigesof Viking cultural continuity in
contemporary Norwegian culture. The experience wuride Soviet culture, with its
cornerstone ideology of egalitarianism, which mestiéd itself in widespread hypocrisy
and pretense, should certainly have entrenchechthiade further, if only in even more
problematic ways. Thus, egalitarianisma Kyrgyz is certainly not a clear blessing, if at
all; it is a complex and ‘unbridled’ variety thabwu manifests itself in the phenomena of
fragmentation and informal-formal institutions.

These three general attributes of contemporary yyspciety make up some of the
main conditions facing a constitutional projectghisocial fragmentation is an important
contextual category, representing in its multidisienal makeup the human material that
stands to be constituted into a common projedudfgests the presence of a potential for
pluralism, even though that is only a potential fao hidden in many layers of
divisiveness. The fusion of informal and formaltingions in the actual governance is
especially directed to the question of civic capiés. In the wide variety of such
institutions, including resolutely criminal institons in its most problematic parts, it is
difficult to see much positive potential, looking & does rather more dominated by
capabilities for deceiving, obstructing, and stsighted competition. But as suggested

above, underneath this unpleasant thicket, thexmsdo be present some real potential
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of capabilities for self-governance, for socialwetking and cooperation. The attitude of
egalitarianism, in its turn, seems to be directedcre than anything else — at potential
normative orientations. It, too, is generally alpematic phenomenon, one that seems to
lead to states of denial and to refusal of recogmito others, one that encourages envy
and unfounded claims of entitlement. However, aspatentially transformable
phenomenon, it may be hiding some weak beginnifigs @rientation to shared goods,
as well as a culture of vigilance, opposition tondlwation, and maybe even, given the
close link of egalitarianism to an idea of balaregotential for a moderate culture. In a
word, then, the Kyrgyz society has not been ‘aesysdf fair cooperation’ of John Rawls,
but neither has it entered the Hobbesian statevaf of all against all’. If human society
is a dynamic, changeable bunch, it may as well lthhamces of moving farther from the
latter and closer to the former.

To avert misreading, the point here is not to dcdear-cut and necessary linkages
between the particular conditions of the Kyrgyzistycand some particular elements in
the idea of pragmatic republicanism. Such linkages not guaranteed, and if they
materialize, they would appear in ways very fanfrolear-cut and discrete. Rather, the
more important point here is to propose to seeetlodwiously problematic phenomena,
in line with Karol Soltan’s call, not as prohibiév‘causal determinants but [as]
impediments capable of being transformed through imaginatieenstitutional
engagement, (Soltan 2011: 117; italics added).

A thirst for‘res publica’

What is missing in Kyrgyzstan's constitutional @, given these general socio-

political conditions, is an idea o#s publica That is, what obtains is a non-constitutional,
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unconstructive kind afmodus vivendia mode of life lacking a uniting political visipar
a sense of a common project. Transforming the ttueeently problematic general social
characteristics into positive, enabling capabditismr constitution of a good polity
requires an accepted, practical vision of suchlidypo

In this regard, Johan Engvall points to a veryvatg problem in discussing Askar
Akaev’s presidency, especially early on. He suggdisat underneath the radical and
widespread institutional and economic reforms, theestion of state-building went
missing (Engvall 2011b: 27). What he means by diatkeling is not fully clear, although
one can imagine it to be about constitution in s@mesé> Unfortunately, he does not
sustain that discussion to some conclusive, cléatersent, letting his attention get
diverted to — and end with — the themes of cliesiteland corruption. Still, in the limited
discussion that he opens up, in his critical remakout the error of applying modern
Weberian-style state criteria to a case like Kysggm, and in his suggestion that a better
understanding of such cases requires a closerdped-minded) ‘listening’ rather than
speaking (from preset conceptions), there is a fmll a different, more nuanced
understanding of constitutional development. In amparable argument, John
Heathershaw takes issue with the idea of ‘stafer&y offering a well-thought set of
problems involved in this concept, and indicatihg huanced ways in which the state of
Tajikistan, thought to have been ‘on the road tufa’®®, has exhibited both a degree of

robustness and peculiar ways of mal-governance thideshaw 2011). Engvall's

8 “IT]he functioning of the most basic componentstaf state” is his explanatory line, and not very

precise, p. 27.

% A 2009 country report, “Tajikistan: On the Roadr@ilure”, by the International Crisis Group was th
immediate occasion for Heathershaw’s critical &t{@011). See:
http://www.crisisgroup.org/en/regions/asia/centisila/tajikistan/162-tajikistan-on-the-road-to-fadaspx
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somewhat similar conceptual criticism seems to bketh by the title of his work,
“Flirting with State Failure” (Engvall 2011Db).

In that vein, Kyrgyzstan’s problem of the missirggrenon political vision needs to
be understood in its nuances. It is not a mattatr ¢cbuld have been resolved by simple
declarations. The constitution of the country, Ihits versions, declares a rich set of
political visionary commitments, from democraticvgenment, to sanctity of human and
citizen rights, to preservation of cultural and tbig values, to upholding ethnic,
religious and other manners of diversity, to sewya ‘social state’ that promises decent
conditions of life to all. Moreover, some of thesemmitments, such as the idea of a
‘social state’ in drafting the first independennsttution of 1993 (see Anderson 1999)
and the concept of ‘secular state’ in one of therlarafting occasions, were adopted
through lively debates. But as it often happenshwsuch declarations — as in
constitutional preambles, for example — they fatedommand any sustained attention
and heeding in later public life.

If Engvall meant ‘nation-building’ or development oertain unifying cultural
outlooks when he speaks of ‘state-building’, cutigy Akaev presidency for ignoring it,
such a charge would not be entirely true. Two briole@ds of relevance in this respect
were promoted by Akaev. One was the idea of ‘Kysgga — Our common house’,
launched early on in his period, aiming at pronmtinter-ethnic peace and tolerance,
especially salient in the aftermath of 1990 Kyrdyziek conflict but also encouraged by
processes of mass emigration of Russians and ‘oibwititular’ groups from the country

in the wake of independence, spurred on by awakemetric of Kyrgyz nationalism,
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especially activated around the question of langliagrhe other idea was that of
celebrating the Manas epic as the highest culagllevement of the Kyrgyz, practically
turning it into a depositary of everything aboug thation, from its history, to culture, to
identity, to — ultimately — its state ideology. Thegh point of this project was the
celebration of the 108Danniversary (of birth or death, or of compositiminthe epic —
not known) of Manas in 1995 — historically, of ceelr a date of questionable truth but
one that was aimed more to assert the age of llnethareby implying the long history of
the Kyrgyz.

Some other similar projects, although less sustlaamel ambitious, were launched
during his presidency, all aimed at generating sdaad feelings of unity, national
identity and pridé® Some of these were apparently at odds: ‘Kyrgyzstanr common
house’, aiming at ethnic inclusion, seemed to ¢cinflvith projects centered on the
Kyrgyz. But more than anything, and certainly mtran these seeming contradictions,
the reason for failure of all these initiativestédke hold on the imaginations and civic
senses of Kyrgyzstanis was rather banal: they medaimere declarations, surreal
festivals, and not credible against the backdrofhefactual life of the people. Thus, the
celebrations of 2100 years of Kyrgyz statehoodermted by discovery of a mention of

probable Kyrgyz polity by an ancient Chinese histor were empty sound in a situation

8" The language issues still remains a point of paicdntention. By the time of Soviet collapse, #sv
revealed that Kyrgyz language was a distant setmRilissian, neglected in education, sciences, and
media. Ethnically non-Kyrgyz peoples almost neymrke it, and a large percentage of ethnic Kyrggp al
did not. Against this background, more nationaigtioups saw the continued prevalence of Russian in
many spheres of life as irresponsible and humilgatMore recently, within advocacy of spreading d¢§yz
language, some groups have been vocal in theirsifipoto use of Uzbek (such as offering SAT-liksts
in that language). For Uzbeks, granting their laggua constitutionally recognized ‘official staths's
been one key political demands.

8 Those include celebrations of 2100 years of Kyrsfatehood in 2001, 3000 years of the city of @sh i
2002, anniversaries of numerous less famous (giteviously not known) old Kyrgyz national and tiiba
heroes — many of the latter, of course, being ooy for some, and traitors and backstabbersory
others.
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where the state was weak, poor, and subject td @mcroachments on its sovereignty by
external powers. Similarly, celebrations of the @b@nniversary of Manas did not
resonate widely with a people who were mostly ignorof the story, many not having
read any of it, and — again — it being a story @atness of an historic people that bore
little relation to the same people now sufferingd amdignified. ‘Kyrgyzstan — our
common house’ was soon mocked by nationalist ofposas Akaev’s invitation for
non-Kyrgyz to rule the country, and the institutibvat it generated — the Assembly of the
Peoples of Kyrgyzstan — became a weak , un-audtiwet mouthpiece for the
government when needed.

In the period since the ‘Tulip Revolution’ of 200% comparable major ideological
projects were undertaken. There have been a fep@gisoof a different sort, albeit poorly
conceived — celebrations of contemporary topicghsas the 2005 revolution itself
(marking 24" of March a national holiday and non-working daje introduction of
parliamentary democracy (although that would begtst speaking, a misnomer so far),
and the fact of people’s refusal to be dominatedibtators now proven twice — possibly
the one topic in best position to carry the dayt buerwhelmingly marred by that
‘popular refusal’ soon turning into unruly anarchyaraudery, and divisiveness.

Thus, Kyrgyzstan stands in need of a common palitaea. That is not to say that
a full-blown theory of a good state is wanted, orezen better, detailed and aspirational
Constitution is to be adopted. But some genera @fea good state that everyone wants,
something like the generic sketch of a good pgityposed in Chapter 4, is in need of
being articulated and broadly accepted. This isaypthat the people of this country lack

a sense of being engaged in a common work, forgoge shared by them all, and such a
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sense is necessary for them to be oriented towarstitutionally sustainable, productive
objectives. Articulation and acceptance of suctomrmon vision will need to be done
very differently from, say, a polite conference wheomeone makes a presentation and
everyone in audience applauds and unanimously wotegs favor. That common vision
will need to arise from the midst of the actuat ldf the public. How to make that happen
is the question now posed. What follows is an gbtebm propose some practical, concrete

activities that are realistic and would be cleadwtributive to such a project.

Toward transformative practices: constitutional crafting

To begin, there is some good news, even if noturediogly strong. The people of
Kyrgyzstan in general do want democracy. That isatwhe outcomes of a recent opinion
poll show: to the question of whether they thougitgyzstan needed democracy, almost
80% of respondents replied positivit is not a consensus of 100%, but most likely
among the 20% there are many who have come to d&mocracy as synonymous with
anarchy and ‘no limits’l{espredél based on what they have seen recently in thetgoun
Such disenchanted people, it is credible to suppeseld quite probably want to have a
functional democracy in the country. Besides thkspthe two occasions of revolution
also suggest something quite positive: that pewpleyrgyzstan do not like tyranny and
are capable of standing up against it once itditertain level. That is, one may safely
assume that for this society the desirable polibyid have to be a democratic state that

secures their freedom from oppression and kleptgciEhe problem so far has been their

8 Kyrgyzstan National Opinion Poll, commissioned by the International Republican Institute (USA),
February 2012.
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not taking this objective seriously, acting upomnitconcert over sustained periods, and
maintaining a regime of self-governance amongsinthbat does not fall into self-
destructiveness. In other words, this society iserd of uniting behind a common and
general political objective, of becoming an actoatly politicfrom its present condition
of an unstable multiplicity of antagonistic and kigecooperative relations. This is a task

of political constitutiorpar excellence

One way to imagine the task at hand is to thinkha& need to transform the
normative thrust of the three general social comast in Kyrgyzstan that have been
specified above. That is, transforming social fragtation from its prevailing thrust of
divisiveness into one that embodies a constitutiphaalism; transforming the informal-
formal institutional fusion from being a word foorcuption and subversion into an idea
for civic creative capabilities and resourcefulneasd transforming the egalitarian
attitude that now means mutual denials of recogmjtenvy and narrow-mindedness, into
an attitude guided by common purposes, vigilancainsg power abuse and of
recognition of the role of all as co-creators ia tommon project, thes publica This is
very clearly a position that views problems suchh&se three not as conclusive ‘causal
determinants’ of fateful social outcomes, but aspediments’ that can be overcome or
changed by imaginative and practical engagemermitais 2011). This view, in turn,
makes the task — or predicament — at hand onedfatfor a ‘civic studies’ approach: an
approach to the question of constitution orientethe potentialities of desirable change

and to citizens’ possible role in effecting suctamfpe. This is the perspective of a co-
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creator, a ‘designer’'s perspective’ (Soltan 1993#),— as preferred presently — the
perspective of crafting.

To remind, the perspective of constitutional craftstresses certain conditions and
suppositions: the importance of taking the consetiously, the need to proceed from
what is present to what is realistically possithe understanding of social dynamism as
opposed to static views, and the disciplining cbadi of continuity. That means
understanding that any social change is carriecbgwnd with extant civic capabilities,
where the effecting of change in turn must credtk Isigher, stronger levels of

capabilities to sustain the change.

In the present case, that is to say that the profeicansforming the constitutionally
problematic conditions of fragmentation, informathal fusion and egalitarianism into
good ones needs to be imagined and carried outvithin Kyrgyzstan's social context
that contains them. Within that social contextré¢hare those who are to imagine and
carry out those transformations of the problems gunstitutionally conducive processes.
The impetus, the want of positive changes, willchelecome from the public as a whole.
The leadership in envisioning and actualizing thobanges will come from various
social leaders and activists: those in the relbtivgbrant ‘civil society’ associations,
leaders of some of the political parties, variousblig figures with renown and
intellectual clout, the socially active leaderdtué private sector, and some people among
the political leadership. They all will need to belped by those intellectuals and
academics who make understanding political life amdeform their occupation. There
are, today, people fitting all of the above dedwips — people possessing the initial

capabilities to launch a different constitutionabrg of Kyrgyzstan. What specific
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activities and projects could these people imagineé realize? Some such activities are

suggested under the following three headings.

From divisiveness to a pluralist social culture

The multidimensional condition of social fragmematin Kyrgyzstan is a ‘fact’
but it is a lived, continuous fact that need nomaen constant. Contrary to the
implications of much scholarship, which highlighttampeting variety of divisions as
‘causal determinants’ from a spectator’s perspectivere is no basis to claim that these
divisions are permanently subversive and countarstdoitional development. It is
thinkable, and necessary to think, that the facthigh fragmentation is capable of
changing into a positive condition. What this antsuo is exchanging the perspective of
fatalism to that of possibilism. In their populaionk Getting to YesFisher and Uri
diagnose some reasons for situations of protrafetdutes to agree, scenarios of zero-
sum interactions (Fisher and Uri 2001). One of rtfagvices is to approach bargain
situations not from ‘positions’ but from ‘interestand to consider what configurations of
agreement are capable of advancing a party’s sterdibid: Ch 4). It stands to be
objected that ‘positions’, too, need not be vievasdconstant and therefore preclusive of
agreement; however it is their broader invitatiorthink of more possibilistic strategies
that is of the greatest import. As idealistic as $fogan é pluribus unurmmay sound, it
IS not necessary for it to remain a utopia. A numdfeconcrete projects are possible to
breathe life to this changed, possibilistic persipecin face of Kyrgyzstan’'s social
fragmentation.

One very obvious thing in this regard is the nemdruch greater interaction of

citizens across the country. The deeper-seated tiheleavage, such as the North-South
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divide and the tribal-regional lines are there angke part due to very limited physical
interaction, not least because of lacking commuina infrastructure until very recently
across the formidable mountain ranges that divite ¢ountry horizontally into two
halves. Given the recent positive changes in boffastructure and economic life in
general, a much higher level of mixing of citizem®und the whole country is very
apposite. This could include a wide variety of pergs, from semester-long high school
students and teachers exchanges, to shorter-terth @@erience exchange among
professionals, farmers, to conference-style mixengnts for larger groups of ordinary
community members. Importantly, such a program @méed to focus outside of the
capital city, which is a mixing place by itself begry impersonal, and outside the hotels
of lake Issyk-Kul, which has also become an impeasconferencing routine. Exchanges
among smaller urban and regional centers have besnrare, and that is where more
genuine meeting of differences will be seen.

A related and necessary facet of healing the demsss is design and
implementation of special educational programseeigly at the high school level, but
not to be only limited to there. Because high sthaoe located throughout the country
and in rural, naturally more parochial communitidsy stand to benefit from such
curricula the most. An added possibility at suclghhischool level education is
involvement of parents and families. Such a spematiculum would be centered on
learning the country, the larger society of fellasitizens and communities, and
appreciation of the diversity contained in it. Symograms are generally absent today,

and the somewhat related discipline of ‘Man andi&gc(Chelovek | Obschestyis a
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dry course, based on outdated materials, mostlytapablic law. There is a rich and
exciting array of themes and methods availablefferproposed new program.

On the topic of education more generally, a progctritical reevaluation of the
society’s Soviet experience remains still on therag. Until now, every time the topic is
raised, it has shown serious differences of opi@ind general refusal to engage beyond
one’s preconceived views. But as the older germramotionally invested in the Soviet
experience gradually exits the center stage, agduager generation with little or no
knowledge of that history comes to dominate, thiseenely important formative age in
the country’s history has the potential to introgllec common theme for all — not for
unanimous agreement, but for critical reflectioonirdiverse perspectives. In particular,
examination of the Soviet experience can provigeealth of more historically situated,
constructed backgrounds to the social diversity ih&oo often thought of as static and
age-old enmities and incompatibilities.

While a reevaluation of the Soviet experience canah exercise of somewhat
distant and mostly depersonalized memory, theresaxeral more recent and more
painful experiences that Kyrgyzstani society hasteragenda, such as the two biggest
Kyrgyz-Uzbek ethnic clashes in the city of Osh atsdsurroundings, in 1990 and in
2010%° The preferred approach of the government on thedo instance, now being
repeated after the second, has been to keep sileacéo discuss, and instead — with a
good degree of disingenuous effort — to speak ohtye bright sides and happy futures.
The suppressed memories of losses and hurt, unegsahd unaccepted differences put

on hold, have failed to magically disappear. Aniitypsor at best always guarded

% On re-evaluating both the Soviet and the post&dvstories, or “pasts”, the idea here is thajudging
the past” or “coming to terms with the past”, reéer asvergangenheitsbewaltingurig German. See,
generally, Habermas (1988), James McAdams (2004xmaneanu (2009).
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rapport, between the two sides has persisted. Kgtgpis will need to face these
experiences, to acknowledge the tragedies, and ¢onterms on which common life
between the two communities can pick up on theshaismutual respect and recognition.
There are many ways and themes on which such &gsarf atonement may proceed,
and it will have to be a work of sustained deliltiera and reflection. Some stories of
personal and family experiences, of members of aamemunity helping and defending
members of the other, of members of one side stgndp in criticism of their own
fellow members, have now and then appeared and m@dely noted. Such stories are
certain to be a cornerstone of any constructivenicg to terms’.

These are only a few proposals for crafting a suslde pluralistic society: they are
concrete and practical, specifically arising outtleé current life and condition of the
society. To date, such activities have been negleatither for being too costly, for
lacking support, for being sensitive issues, butengenerally, simply for not having
been given a thought. What such activities — andernob them are possible to imagine —
promise is to provide opportunities for membergheflarger Kyrgyzstani society to learn
about their many communities, to understand anogr@ze their differences, and acquire
abilities to communicate across differences on esmcand respectful terms. In the
language of ‘constitutional aspects’ of pragmatpublicanism, these activities are
oriented to engendering a culture of moderationguarding against immoderation and

intolerance, and also to people’s identificatiod @arsuit of common, shared goods.

From corrupt practices to institutional creativity
The project of transforming the negative, count@dpctive manifestations of so-

called informal institutions into positive, congttive practices, of grasping the possible
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and benign continuities between formal and informatitutions is not easy. Informal
institutions is an extremely broad category, frather positive traditions of community
self-governance and sources of moderate authodtymbre negative practices of
nepotism, corruption, and, ultimately, criminal sotes. In considering the possibilities
of positive transformation of the formal-informaéxus, it is not necessary to view the
latter variety — objectively criminal practices s @andidates for betterment. The project
of such transformation, instead, will have to died¢arget such negative phenomena,
build civic capacity for opposing them, and thusyvide a strong citizen support for the
legal means of countering them. Therefore, thigegtavill need to be especially oriented
toward developing a culture of vigilance, of aleds to abuses of power and office. In
the process of such development, the formal-informexus itself, whenever the two
sides of it mesh together positively, can evolv isui generisrelations of effective
governance. Again, a number of specific themesaatidities can be proposed.

One important and most immediately possible avdouexploration is community
involvement in local self-governance. Kyrgyzstarsitl mostly a rural society (~60%),
and even the urban centers outside of the capitabnd a few larger towns are mostly
rather close-knit, familiar communities. A packageadministrative reforms now under
way is directed to further empowering institutioos local governance, giving them
greater leeway in managing their revenues, grantioge authority in resolving local
economic issues such as land distribution andgjgird cutting the layers of concentric
subordination that have so far made accountakdigfifficult issue. The city mayors’
offices and village government officesy{l okmoty are administrative units covering an

average of 5,000 to 10,000 (some are smaller getathan this range) citizens. The
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citizens in these units have real ability to engegdirect participation, and with family
respect and reputation of governors and otheresftiialders directly involved, they have
the capacity to enforce genuine accountability. Weaneeded is creating more chances
for direct citizen participation, be it through piglbudget hearings, special open sessions
of local councils, deliberation sessions on paldicissues of local salience, and so on.
Such engagement is capable both of directly afigatie quality of local governance and
of being a training ground for community activistsd citizens at large for higher level
participation and vigilance.

Participation of citizens at the higher, and esglgchational, level is certainly not
possible in a direct format, and will require ateefive system of representation. A
practical development in this regard that is pdssiénd quite likely to appear soon, is a
reform of national representation system. The priesgstem of parliamentary elections
is 100% proportional based on a single nation-watlectoral district. That is, each
political party runs with a list of its proposechdidates throughout the country, and to be
represented, must win at least 5% of vote natioawaiad at least 0.5% of vote in each of
nine territorial units (two cities and seven pra@ar). The nine units being much larger
than the local self-government units, there is weeak incentive for parties to put up a
cast of candidates that is locally representathsea result, people end up voting based
on the most famous candidates at the top of a piattyand with little hope that such
candidates will ever come to meet them once ele@ate in parliament, the winning
parties form each their own caucuses and speakergé — in one party voice. Thus,
communities vote and elect representatives who higheeincentive to actually represent

their views and concerns once in the parliament.
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What seems to be developing, based on anecdotdree, is a move by parties
toward recruiting locally known, representativedegs to their ranks, in the hopes of
securing more local-level support and votes. Wieemove is good for party strategy, it
is also capable of correcting the previous repras@m creep. Such a development
would be a middle-course between the country’seratimpersonal current practice and
the much more personal systems found in the Un8&ates and Britain. Besides
improving representation, this process is alsdyike improve parties which so far have
been one of the weakest, least stable links ipdtécal life of the country.

There is yet another weak development under wayaimger of being rendered
another formality. It is the institution dfurultai — a nascent tradition of popular
deliberation, much like thgrgas andshurasof Afghanistan. The formalization danger
comes from advocacy by some groups to recoghkimeltais by a formal law, and
especially, to give it constitutional recognitiondapowers. If that were to happen, this
institution would quickly turn into another site aarrowly political abuse, aimed at
exerting pressure on elected organs by factions weae not elected, as has been
occasionally happening. The potential kafrultai for positive constitutional impact is
highest if it remains an informal consultative faruan institution of people meeting and
deliberating on issues (or sets of issues) of emaugortance to call kurultai together.
The effect ofkurultai on immediate policies and behavior of governmasdnot be the
primary objective; it should remain a venue for r@gsing the consulted, considered
opinions of people on relevant issues, and shoeldddd at various levels, from villages
to country-wide. That way, its greater benefit wbbk in forging (or resurrecting from

old times) a tradition of civic mind-sharing, orteat excludes intolerance or disrespect
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and instead encourages moderation, listening, easbn-giving. This would be a potent
avenue to meshing formal and informal civic coraigh that is constitutionally
productive in a broad sense.

Besides the activities concerned more expliciththwpublic governance issues,
there is one more very important area for explomtiThis is the community-business
relationship. One of the worst sufferers from tlegative informalities, from the culture
of bribes, foul play, and nepotism, is the legitim@rivate business sector. With their
property insecure, market subject to artificial mpalies and other manipulation, tax and
regulatory system obscure and open to infinite @apasd all this in a small economy
where any business success is soon spotted bytmedarivate business has rarely
breathed freely. A project of fostering strongemoounity-business relationship can be
in direct interest of both sides, and open the wagppreciation and protection of good
business by the citizenry. Many concrete activitaa be envisioned, from celebrating
the best entrepreneurs and companies, to regydartieg of business achievements and
performance, to funding (and actual participationdommunity development projects by
businesses, and more. At present, there is alnmstwareness or any opinion among
ordinary citizens, especially in rural areas, abouginesses. A project in this regard is
capable of introducing immense positive changehm political-economic climate of
Kyrgyzstan, regarding not only the place of priviatisiness in society, but more broadly
about property, market, and economy for a bettétypt

Better community-business interaction, tkarultai, the improved system of

national representation, the better formed politiparties, and the stronger citizen

%1 See a brilliant critical discussion of the ignopddce of property in recent ‘civic republican’ jiicil
theory of democracy in Erik Olse@jvic Republicanism and the Properties of Democr@g06).
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participation in local governance, are some ofggbgsible ways of engendering a climate
of political transparency; their effects are coniglatand complementary. Transparency
is a key missing ingredient in Kyrgyzstan’s goverte, and its lack is the best condition
for proliferation of negative informalities. Withregpter transparency comes greater
capability among citizens for demanding accounitgbiland when necessary, for
challenging transgressors and even punishing tghen transparency is in deficit, a

coordination model such as Weinstein’s is destiodae meaningless.

From self-centered egalitarianism to recognitiorcommon membership

The third aspect of Kyrgyzstan’s constitutional wade the peculiar attitude of
egalitarianism. As observed above, it is a probablgs of a wide variety of social ills,
collectively leading to lack of a sense of sharmgommon project. One of the main
negative meanings of the concept kyrgyzchylyk (“Kyrgyz-ness”, or “Kyrgyz way of
doing/being”) is this egalitarianism: its factor as obstacle to recognition of others’
achievements, to respecting others’ interests agdnaents, and to cooperation with
one’s others, (e.g., Imanaliev 2009). Egalitarianas a general concept is not a negative
idea, but quite to the contrary, a key necessityiability of democracy itself. The task
here is to transform the presently mostly countedpctive, counter-constitutional civic
attitude into one that can positively contributeatod support a common constitutional
project. In other words, through this transformatproject, constitutional crafting would
aim at aligning the citizenry toward pursuit of sfth common goods and interests. It
would, of course, also be majorly relevant to direncivic capabilities toward a culture

of vigilance and a culture of moderation.
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One practical proposal, possibly somewhat straisgabout writing a public story
of the country’s national flag. Of late, in a sdgi¢hat seems to have an allergy for
anything long-standing, even this object has becanmoint of dispute and calls for
replacement. The flag is in fact rich with positiveerpretive meaning, and is fit for
serving as the most vivid symbol of a common cdoustinal project that unites the
diversity of Kyrgyzstan, that makes pluribus unum So, a crafting project in this case

may be one of defending and arguing the powerisfsymbol.

&

The flag is a red canvass, and originally the calas chosen because in the text of
the aforementionedVanas epic, the color of Hero Manas’s flag was red. More
contextually, however, the color appealed in patduse it was continuous (familiar)
with the Soviet flag, both of the union and of tlepublic, and in part because an
alternative design that featured blue as the dombihae was objected by southerners
because for them it is the color of mourning. Rdlgms of the story of this choice, and
without abandoning the link with Manas — which,nasntioned above, does not excite a
universal allegiance due to lack of familiarityt-ig9 possible to argue for still stronger
and evocative meanings of the red. It can be tmebs} of people’s hard, blood-won

legacy, the color of more recent trials of its ttem, as well as the symbol of continuity
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with Soviet as well as pre-Soviet (Manas) historgomething that a people cannot erase
but only carry into better futures.

At the center of the flag, there is a golden (neftoyv) sun with stylizedtunduk
(sun/light inlet and smoke outlet of a yurt, theditional Kyrgyz house) at its heart. From
old times,tundukhas been a symbol of love of life — as long ds dpen, it means the
yurt has life in it, if smoke comes out of it, itsans its occupants are warm and fed, and
if sunlight is entering the yurt, there is lightlife. The forty rays of sun around the circle
represent the forty tribes that make up the Kyrggzion. The number is not exactly
proven (the principle of counting the multi-layerebes is never quite established), and
its meaning is, of course, exclusive of the nong{yr A better interpretation would be
that these many rays represent all the variouspgreutribes, ethnic groups, regions,
religious groups — living in this country. All thegroups are joined together in the
common center of life, common project of securing &eeping good, bright life in the
country. For some reason, such imaginative intéapomns of the flag have lacked, and its
symbolic potential has never been seriously tapp&dproject of spreading and
highlighting this symbolism is very realistic, am capable of infusing some level of
belonging in a common project among all citizens.

To go on with crafting through symbolic activities,potentially very interesting
project would be the writing and adoption of pemowivic statements, or call it
constitutions, by all citizens. These statementsldvchave to include a number of
sections, such as the author’'s ambitions, regararie’s family, the place of relatives
and local community in one’s life, and the visiohtlee author for their country. With

such channeling, a citizen-author would be indutedhink directly and responsibly

263



about the society in which one lives, and aboutibieds one has to the society. Further
‘required’ sections may include an accounting owhe person’s contribution would be
to the welfare of family, community, and countryndther section may include the
person’s expectations from the society. What makeh an exercise interesting is that
each person would be reflecting and writing froraitlown personal position, from the
basis of their knowledge and understandings; thaitldvbe very different from having
someone else, such as John Rawls, imagine trefolithem.

In working on such personal civic statements, thid@s would be induced to face
the question of responsibility. A good citizen ofj@od society is a responsible one; she
acts with an accounting for likely consequenceseafactions, and acts with awareness
that any other fellow citizen may act likewise, @hdrefore, acts well. On a related note,
Karol Soltan recalls Vaclav Havel's notion of ‘resysibility for the world’, which seems
somewhat not fully clear (Soltan 2011: 104). Blittke earlier, Jean-Paul Sartre — not as
impeccable a person as Havel, but a grand intaléaf the twentieth century — wrote in
a similar vein about a person’s responsibility befthe world for every action and
decision one takes, (Sartre 2001). In the [antasalist] existentialism of life, what
people do and how they act is all there is thatemak society — and if society is to be
good and likeable, then each of its members mushax manner that, if reproduced by
all others, would produce that good and likeableiadoorder. That is the meaning of
existential sense of responsibility before the @ofThe relevance of Sartre’s idea is
underscored by another of his writing$ie Anti-Semite and Jef8artre 1976). There, in
a polemic about the anatomy of French anti-Semjtisendepicts the anxieties, envies,

and unfounded jealousies of lower middle-class ¢hewho found escape from their
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unfortunate social status in vilifying the Jew. Jhstory is quite reminiscent of the
recognition-averse, envious egalitarianism thaikservable in Kyrgyzstan, where anti-
Semitism per se may not be notable because thermamany Jew¥.

It is quite possible — especially in the possibdiperspective of crafting — that the
exercise of writing one’s civic statement is capabl awakening that sense of broader
responsibility, the responsibility contained in tpg@estion “what would it be if everyone
acted as | do?” There are many ways of organizirtgrgeting such a project. It could be
done with all adult citizens who cared for it, aile done with just college students, or
include grade school students for a simplified grf it. The subsequent use of such
‘personal constitutions’ can also be imagined imaaety of different ways. The worst
thing that can happen is that most people woulddwotit, and those who do it would
forget about it the next day. But there can be stiroasands who take it seriously, and
now and then return to it.

The family was mentioned here, and this is an ingmarinstitution in its own right.
For constitutional crafting in Kyrgyzstan, familgserves the most pointed attention both
because it is traditionally one of the strongegfaaizing institutions in the society, and
because recently, this institution has also beeakam@ng. The Kyrgyz society, excepting
some parts of the urban society, is very much fageintered and family-oriented,;
individualism in this society is very weak compatedWestern societies. What family
does is discipline a person’s moderation, develepdther-regarding attitudes such as

caring, and makes her more careful in view of angsfble consequences of her actions

92 But on occasion, when certain persons of Jewishtity could be pointed out as culprits, anti-Sémit
rhetoric has been quick to rise, and lacking tharamess of the stigma that such rhetoric now hamar
the world, such occasional bursts are generalbnat to enter the media without scorn. Recentlghsu
rhetoric was observed when the son of the secamalvay president, Maxim, was found to have deah wit
several people of Jewish identity in his corruptichemes.
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for the family. In an environment of economic hénigson the one hand and of Western
pop-cultural influence on the other, the strengthfamily has been steadily waning.
Constitutional crafting must make the family a galatheme of its focus, and promote
civic valuation of it as central to the strengthgobd constitution.

Another traditional institution that is highly attitive for constitutional crafting is
that of ‘ashar (collective work). Asharis very akin to Harry Boyte’s idea of ‘public
work’ (e.g. 2001) — engagement of members of a comityin common projects — and is
therefore capable of being tapped into without ¢ein alien idea by ‘some American’.
Usuallyasharmeans very concrete activities: residents of lagé will come taasharto
build a house for one of them, women-neighbors tdlp finish the carpet of one of
them byashar, the youth of neighboring houses will come &sharto prepare wood and
food at a house that is preparing to host a lavgatesuch as a wedding. But the concept
has been already picked up in the name of a paliparty, which has now become
extinct. It was the party of squatter settlers,ngp@and mostly unemployed people who
migrated to outskirts of Bishkek in search of beliteelihood, illegally seized land plots
and built themselves mud houses (by methoasbfr,hence the name of the party), and
when pushed around by authorities, organized inparéy to defend their interests and
make demands on government.

The concept is pregnant with great potential fanstibutional crafting. The literal
meaning of the concept is precisely what is lackimghe country’s civic life: common
purpose, common interest, common work. There diritely many concrete projects
thinkable under the rubric of constitutionashar One such concretization, albeit a

symbolic one, might be mentioned: spreading theatae of all citizens in their
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everyday productive lives being involved in theajest ofasharsof all — the building of
a country. Rarely does a person think in such temhen they do publicly relevant
activities; their public relevance is not so repdivid. But every instance of ‘doing the
right thing’, such as caring for someone, doing’®meork better than expected, even
keeping one’s own house repaired and clean, aresrttadl things that contribute to a
bigger thing — and when a person is aware of this,likely that she will be encouraged
to do more, feel more dignified, and have a sefdelonging in a larger project.
Through these and many other thinkable avenueraétirg a better egalitarianism,
the society is capable ever so slowly to identifthva constitutional project as both its
authors and beneficiaries. Ever so gradually, ¥tant, unhealthy egalitarianism of zero-
sum perceptions can give way to what might be dallévalue-added’ egalitarianism: the
understanding that all the diverse members of toeety, including oneself and one’s
communities, are adding some positive value tocttramon project, taes publica It
need not, and even should not, be some singularcandrete goal that occupies the
imaginations of all citizens and groups. It is suént that all citizens agree on some
more general shared goods, such as democraticrgowa®, absence of coercion, stability
of government and laws, opportunities to work ardeé without having to engage in
corruption. All of these together can make up teatistic ideal that bonds the society

together and orients it to collective strivings.

By way of conclusion
Kyrgyzstan’'s constitutional story so far can beadbgd as one of a malaise, a

persisting condition of sickness, or more plaige of stable instability. It is easy to be
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overtaken by the magnitude and multitude of prokléhat make up the amalgam of
Kyrgyzstan's problems and to fail to see anythingstitutional in it. However, at every
level of the country’s political activity — from @sidential politics down to village-level
mobilization — the question of constitution, angesally the idea of ‘constitutional
reform’, has been all too persistent in peopleiskimg. ‘Constitutional reform’ has been
the constant but little-understood vague respofiskeogovernment, the opposition, and
the ordinary people in the civil society to thecket of socio-economic-political
problems facing the country. The concretizatiocaistitutional reform has, then, all too
often been too concrete: remaking of the countwrgten Constitution, rewriting the
authorities of the several governmental branchedesigning their structure, and then
doing all of that yet again and again. These supalfconstitutional reforms have been
symptomatic of what some of the mainstream corngiital scholarship and policy
circles have advocated.

The more real arena fpossibleconstitutional development has been elsewhere, in
the midst of the thicket of problems. While the gyzstani public, from ordinary citizens
to high officials, were being overwhelmed by theltiplicity of concerns all competing
for attention, the scholarly community studying tlvbole process has been occupied
with analysisof discrete problems — taking the constitutior@inplex of problems into
separate parts, ultimately contributing to stikager confusion and loss of a sense of the
constitutional predicament. Thinking in terms o thragmatic republican framework, it
has been suggested, it is possible to bring theyntlareads of seemingly disparate

problems together into a few constitutional themes.
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At the most general level, it is suggested thaéw froblem that is responsible for
the ‘stable instability’ is the lack of a sense res publica among the citizenry.
Kyrgyzstanis have lacked a clear sense of beinglmeesnof a larger, common project,
being instead pulled in disparate directions towasdrower group and individual
interests and identities. In the language of prdgnrapublicanism, this is to say that
there has been little to no identification with sion of the good polity to which
Kyrgyzstan is oriented. The several elements ofgthed polity sketched out in this work
have only weakly been realized or understood inggystan but envisioning of a good
polity as a complete whole has been clearly lackifgus there have persisted a wide
variety of broadly held views of where Kyrgyzstdrosld be going as a polity, many of
those views mutually exclusive, but also few if aafy those views enjoying any
considerable intensity of allegiance, (see Murzakalland Schoeberlein 2011). Reviving
putative political forms from the Kyrgyz past, mogitoward a more Muslim statehood,
returning to a likeness of the Soviet Union in amiécation with Russia and others, and
establishing a democratic state — this view beiglg by a stable majority — are some of
the rather diverse variety of political imaginason

This deficit of a vision ofres publicais conceptualized in three rather broad
constitutional impediments: a high-degree multidaisienal social fragmentation, a
widespread occurrence of institutional subversiarg] a bad kind of egalitarianism.
These are the basic conditions of constitutiompgrily making up the relevant context,
and shaping the requisite kinds of civic capaletiti

A pragmatic republican perspective takes thesetivegphenomena as the actual

starting point, and considers where the path ofstitational development may lie.
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Elaborating such a path must heed to the discigimintological condition of continuity
— the idea that between a given bad condition amdnsgined good or improved
condition there is a continuum of actual, practicahsformation. If a proposal for reform
or improvement cannot account for that continuumentit is obviously a very poor kind
of constitutional proposal.

The proposed transformative activities for Kyrggasttry to comply with this
expectation. For each of the three themes of toamsftion — fragmentation into
pluralism, institutional subversions into instituial creativity, self-centered
egalitarianism into sense of membership in a comproject — there are several realistic
activities that can be taken up to effect that sfarmation. Said another way, these
proposals are very different from simply propostogchange social fragmentation into
social pluralism without elaboration of the actwalys and processes that may produce
such a change.

The problem of the lack of a sensere$ publicain Kyrgyzstan can be mended in
the process of undertaking these transformativeviies. In activities that encourage
generally anti-constitutional citizen capabilitiesxd outlooks to change into ones
conducive to and supportive of constitutionalisime guiding principles are those we
have called thin-normative procedural principlespoentations. Pursuit of overlapping
public goods, development and maintenance of atuddt of political vigilance, and
cultivation of a culture of moderation are the gugdprinciples, and they are filled up
with more specific, concrete content when appliedhe particular problem areas in

Kyrgyzstan.
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All of these considerations and proposals togetihemwhat amount to constitutional
crafting. The careful understanding of the existongblems as constitutional problems,
an understanding of why it is so, and where thecgoaf the problems lies, the realistic
assessment of basic given conditions, and theitlgnkp of realistic ways in which those
basic conditions may be transformed under the nbimative procedural principles, and
envisioning of a possible good polity through tluéaties that should change the basic
conditions — all of this together is constitutionedfting.

Thus, all key elements of pragmatic republicanis iavolved in the story of
Kyrgyzstan. They are involved not in a mechanigaphrobably neat process of check-
marking the application of each individual criterior concept, but are instead relied
upon in a somewhat implicit, or rather integratethnner in the development of the
problems and prospects of Kyrgyzstan's constitaigredicament. While the concepts
themselves could be explained and outlined in & fhea, it was warned that in actual
constitutional process such neatness is hardly gonfet. But the importance and
relevance of the different constitutional perspect+ that of pragmatic republicanism —
that this conceptual ensemble enables is clear iastluctive. A further specific
elaboration, including the best and likely key astdhe desirable kinds and sources of
external support, the realistic accounts of needesburces, all the way down to
engagement in practical crafting of this nuancedstitutional project, remains with the
constituents of the envisioned good polity of Kyzgtan.

To conclude these remarks on application of pragmapublicanism on a broader
note, recall the kind of constitutional thinkingathhas been defended and advocated

throughout this work. The many ways of constitusibrerafting elaborated for
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Kyrgyzstan propose ways of dealing with this sgtseseveral most widespread and
fundamental problems. It invites to view these peols not as forever settled and
fatalistic givens, but as practical impedimentd thiatain at this period in an otherwise
changeable and always changing social life. Cmftdirects people’s energies to
engagements that can enable them to overcome thnpeeliments. It does so from a
situated, contextualized position, takings its depa from the impediments as they are
experienced, and thinking of engagements to whestple can relate from their situated
experiences. Elkin writes in a very relevant passaffhe essential problem of

republican government, then, is to prevent free am@th women from doing that which

could destroy their own rule. There is no greatecd than themselves to prevent this
from happening. If there were, the people wouldnkbéher free nor sovereign, and a
republican regime impossible,” (2006: 8B)The point here is that constitution is the work
of people, and securing a good order, maintainingnd developing it still more, is only

to come from the people themselves. Constitutiamatfting, therefore, must remain

always alert on this point. It must be an actiwfyenabling the citizenry to be all co-

creators of their own polity. It must be a continsowork of developing citizens’

constitutional capabilities, so that the questibeanrdination does not need to be left to
a rational model or be tied to a formal documena @ircumstantial elite treaty, always
lingering in suspension. The bottom line of thisagter, beyond some critique of the
latter kinds of fallacies, has been to illustramwvhsuch a citizen-capability centered

constitutional crafting may be realized.

% There seems to be an unintended contradiction tren it is the government’s problem to prevenhme
and women from destroying their own rule, but thoem and women are the only eligible force for
preventing that, and that any other force — such g@vernment — called to do that preventing it of
people’s freedom and sovereignty. If this is tities certainly unintended.

272



Conclusion

It cannot fail to be obvious by now how very brdzabked, or even ambitious, this
project is, possibly at times much too ambitiousvidat it could actually bite off. It is
concerned with a problem of serious urgency — tiestion of constituting good polities
— and that urgency is at least some excuse foglaimbitious: a meeker approach, a less
broad range of considerations, would be unfit fogaging the problem. The ambition of
the work, however, is somewhat compensated by nloempleteness that pragmatic
republican political constitution accommodates:part because it could not be more
complete within the scope of this dissertation, bspecially because mustretain a
principled margin of incompleteness even when tlogept is carried to a greater degree
of specification and elaboration. The breadth efdiscussion can be organized along the
three main facets that Peter Levine identifies lindf Ostrom’s work and as descriptive
also of ‘civic studies’: facts values andstrategies (Levine 2011: 5). Both in its critical
parts, and especially in elaborating the idea afgpratic republicanism, this work
attempts to address the problem of political comsbn as comprising these three facets.
In its principled incomplete elaboration of congiibnally relevant facts, values, and
strategies, this has been animated by a normaitage tr rather, by a hope: a hope for the
possibility of creating, maintaining, and improviggod political life around the actual
world, one that serves common interests of its neg)lmpposes arbitrary applications of
power, upholds social diversity, and is capabliasb. In all of this, this work represents a

nod toward a different kind of political scienceitical of some of its mainstreams, and
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possibly, one that is identifiable as a contriboitio the emerging discipline of ‘civic
studies’ that Levine invokes (see also Soltan 2811)

This work leaves much further work to be done. Ated at the beginning, this is
more of a preface to a more elaborate, comprehenand more complete product. Thus,
it remains to specify in more detail, and prefeyabhsed on concrete cases, who the
supposed craftsmen and craftswomen would be, in wehationship they would stand to
each other and to the state. The concept of thegabimay benefit from a more focused
discussion vis-a-vis the quite rich literature e subject, with a fuller critique of that
literature. It will also be important — albeit opeg up a vast and nearly untouched body
of work — to discuss the political economy of pragim republicanism. These are just
some of the possible tasks that subsequent worldliodertake.

But some important amount of discussion, includoge of the above topics, has
been presented as a beginning toward a more camgabek accurate political conception
of the problem of constitution. The following fevages briefly recapitulate the several
threads of discussion held in this work: its distois of ‘facts, values, and strategies’ —
the existing problems in grasping and dealing witm, and the remedy that political
constitution as pragmatic republicanism proposés;import vis-a-vis constitutional

political science; and the hopefulness that accomegats incompleteness.

What is the problem this work addresses?
Out of the nearly 200 countries in the world, sotineee quarters officially call

themselvesepublics— states that define themselves as in pursuib®fgood of all its

% See the Institute of Civic StudiEsaming Statemerduthored by seven political scientists committed t
‘civic studies’, a brief and powerful statement: Attp://activecitizen.tufts.edu/circle/summer-
institute/summer-institute-of-civic-studies-framistatement/
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members, governed by legitimate laws and ultimadslswerable to the single source of
sovereignty, the people as a whole. But only a kipait of these countries can be
recognized as genuinely adhering to these prirgipigthout hypocritical stretching and

twisting of these ideals. Almost all of the nea®0 countries have by now adopted
written Constitutions — fine documents that outlime principles by which the countries

undertake to govern themselves. Again, the grea@ority of these documents can
safely be assumed to be either shams or only milyimadhered. Put differently, it seems
like almost all of the countries in existence kneotvat makes a good society, but far
fewer of them knowhowto make a good society.

The problem that lies at the heart of this worla igery practical one. As we enter
the XXI century, despite all the talk about achiaeats of human civilization, despite all
the gadgets millions carry that were unthinkabléy aecently, and despite the mind-
boggling possibilities of communication and sharirgpout the civilizational
achievements that those gadgets allow, there renaivast diversity in terms of how
well various peoples live around the world. Whate arnghtfully described as
constitutional polities are concentrated in nortbstern hemisphere, with a few ‘outliers’
thinly scattered in other regions. Yet, this is twsay that all the remaining societies are
about to disappear or otherwise en route to sommeirtal loss. Except for very few —
such as, probably, Somalia, parts of Sudan, ant$ p&rMali — the majority of those
societies have had rather steady records of soma fif governance, have been
reproducing and living on. Only, those societieanmd be described as constitutional

polities in a meaningful sense. Put otherwise piaples of those societies have not been
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enjoying a decent life and have not been able tsysuthe kinds of lives that they could
otherwise want.

The practical problem, then, is about understandimg predicament of these
steadily non-constitutional societies. This is athg not a point in intellectual history to
have to argue that human societies are capablieaniging, that they are not ‘doomed’ to
the kind of social order they happen to have awvangperiod. The puzzle is, if societies
are capable of change, why so many societies gautiig up with the barely bearable
existence that they have had for so long. Thatwky they have not made the
constitutional progress that they, by nature of aoniife, are capable of making.
Understanding this puzzle means being better positl to suggest workable ways in
which that innate capability for change can betpasy activated.

This is not to say that until now political scieneghe science in the business of
understanding and explaining problems and prospEa®od constitutional order — has
not asked these questions or has not attemptedsteea them. Rather, it is to suggest
that a good part — the much larger part, reallyf samolarship that has engaged these
issues has done so in flawed, misleading ways.eSsome of the mainstream political
science problems relevant to the problem of cautsiit are taken up below in a separate
section, it may suffice here to only note that tdten its handling of the substantive
problem has tended to be compromised to its pwrsaft methodological rigors,
generalizability and parsimony of its theoreticadjgositions.

As a result, what such scientific efforts have oamdusly overlooked is the kind of
problem that good constitution presents. It is &tipal problem. It is political in the

sense that no abstract, a priori, general solutionthe form of formulas, laws or
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equations, is capable of capturing its actual wagkit is political in the sense of being
generated, forever, in the bosom of the very seddhat require good constitution, the
human societies in their multiplicity, dynamism,godgive burdens, real and potential
capabilities, and collectivity. That is, this prebi is not external to the otherwise
automatically well-constituted human societies,hstiat once it is removed, the society
returns to the good normal life; it is an inherability of human societies. In view of

such qualities, therefore, it is better describedagpredicament — the kind of problem
whose always tenuous solution is to be found irows conditions. So it is not, strictly

speaking, a puzzle that can be resolved by appthi@gower of intellect alone.

What is the remedy?

This work has attempted to face the predicamemotfical constitution by, first,
reconsidering the scope and kind of ‘the politiagadplicated in constitutional thinking,
second, putting forth a particular formulation afipcal constitution thus reconsidered
under the name of ‘pragmatic republicanism’ madeufour essential components, and
third, proposing some ways of pragmatic republicanstitutional crafting, applying the
idea particularly to one of the steadily non-cdnsibnalizing societies, Kyrgyzstan.

The meaning of politics must be significantly redsand broadened, if the
predicament of good constitution itself is to begerly understood. In the growing
recent literature self-identified as ‘political atitutional’, there have been a number of
ways in which this definitive concept has beennaaowly construed, such as implying

it to be a matter reserved for elites, suggesting be normatively neutral, imagining it
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as being in opposition to law, but the most prominef them being the equation of
politics with unceasing antagonism, or more sulistaly, with struggle for power. If
politics is understood in these ways, then its idiegewould be correspondingly narrow
and ultimately incapable of grasping the constingi predicament. Examples of such
remedies, when offered at all (e.g. Mouffe doese&m to: 1993), have included better
deliberative reasoning (Rawls 1993; Cohen 1998jtebgrocedures more generally
(Habermas 1998; 1996); various institutional measur such as party-based
competition, balance of powers, and electoral chimg (Bellamy 2007, Thomas 2004),
more participation (Barber 1984; Urbinati 2010); less participation (Pettit 2004,
Huntington 1975). If politics is understood in amiythe narrow ways, how any of these
constitutional remedies might be an answer (exagetlectual) remains generally an
open question.

A more accurate understanding of politics, if otdp messy and imprecise for
political scientists (Salkever 1999), will needoiegin from realization that constitution is
a holistic project, incapable of being compartmkizrgd into more discrete parts, some
left for lawyers, some for economists, some forliguadministration experts, some for
sociologists, and some for political scientistslkifie 2010). If divided up in any such
manner, the parts cannot be later put back togéthproduce a neat edifice like Lego
bricks can. Constitution so understood is polititaén, in the sense that politics concerns
the whole of a polity. It is not a trivial thingahthese two terms share a root: they have
the same referent.

Secondly, it is unnecessarily problematic — narrogguctionist, hopeless, and

plainly not very accurate empirically — if politices understood as always about elite
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struggles for power. To a degree, of course, thigsue — and in that sense, it would be
almost the same as saying ‘water is watery’. Calstaielites in some sense are always
leading in politics, including constitutional padis, and certainly, different ideas,
interests, and abilities compete for the end oftHaritative allocation of values in
society’. These essential properties of politicewever, are better conceived in a
language that allows for changing possibilities aagabilities, for shifting make-up of
those who count as elites, and for the indeterraifiae that divides the elite from the
non-elite. In largely avoiding the language oftedi and ‘power’ without denying the
actuality of their meanings, this work has atterdpte conceive constitution as a
predicament — and task — of situated but open piiisss.

Hence, the next point is to situate politics, usdere its conditionn media res
This has to encompass at least three differentideraions: the midst of historical
continuity within which politics is found and conttad at any given time and place; the
midst of an obtaining but changeable context thatggpolitics at any instance its shapes
and colors; and the midst of actual and potentiahdéin capabilities which ultimately are
all that animate or even make up politics as siliblese are to say that politics, insofar as
this is a reference to human activity, always amtly accurs within the actual and
variable conditions that obtain at a time and plaiceoncern. It cannot be meaningfully,
or at least usefully, spoken of in the abstract.

Now, at some basic sense, political engagementalaeys purposive. This is not
to say they are purposive in some strong telecdbgsense; rather, it is to say the
societies do not engage in political transactigast ‘so’, with nothing intended. If so, the

task for constitutional thought is to consider wagswhich these ‘mid-purposive’
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political activities may be oriented toward prodg;i ever so steadily, a polity that is
better than the status quo. This necessitates @vgloat specific articulation of such
constitutional orientations — not as specific agexactly ‘tell’ what a society must do,
because fosituatedpolitics such specificity of general orientationsuld be irrelevant,
but specific enough to orient the thrust of podittoward an acceptable vision of good
polity. To proceed with the task, then, one recuas idea of that vision first.

An acceptable vision of good polity has to be ataigle on account of its goodness
but also on account of its feasibility in the givemrld. A utopian vision produced
through intellectual imagination, then, would prblyanot do. A better source for
deriving the vision is the patterns of good potitgt exist or have existed in real world,;
while every individual case has its own flaws, tomtemporary political civilization can
be plausibly supposed to have arrived at a gersenadensus on what makes a good
polity. Based on the available real patterns, amditerature devoted to explicating those
patterns, it is possible to sketch a realisticdiuhe same general enough vision of a good
polity, organizing it — for convenience, at leash-terms of five elements: commitment
to serving common goods, upholding of a mixed regipreservation of social pluralism,
adherence to the principle of popular sovereigaty] pursuit of constitutional resilience.
Each of these elements, in combining to make upmgles polity, will be filled with
somewhat variable normative core and institutioinaine in every specific society’s
pursuit of good constitution.

Equipped with this thin sketch of a good polity,ist possible to suggest some
normative political orientations — that is, somegadural norms to guide where political

engagements need to be directed. In view of thtgiti-ness of every constitutionalizing
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case, these orientations would need to also beythionceived, leaving greater
concretization to an actual constitutional profecauthor it for itself. Being conceptually
economical, three broad thin orientations can ceffio highlight: an orientation to
engaging and pursuing common goods, an orient&tiomnimization of arbitrary uses of
power, and an orientation toward a principle of sration. If the outlined vision of a
good polity is admitted as their objective, andhése three thin-normative principles
guide the content of actual political engagemetits, aspiring constituents of a good
polity can be expected to be on a workable route.

“Can be expected” is not a very strong way of pgttibut it cannot be put more
strongly. Politics, as already stressed excessivslynot a machine-like process that
would work as intended once all the several elemdératve been plugged in. These
several elements by themselves are just ideasmbm#ied concepts. Putting them
together into a dynamic and productive politicdé lis the territory of constitutional
crafting. When a society is engaged in constitutiaglf into a good polity, engaging in
collective interactions at high as well as low lepelitics, or ‘constitutional’ and
‘normal’, as individuals, groups, leaders and fa#os, what they are engaged in is
crafting of their polity. They undergo debates, disagredsjaompromises, rule-setting,
education, story-telling, remembering, and coustlesther variety of crafting
engagements. In the end, on each instance or sgellective engagements some
compromise, argument or institutional ordering gaanmore authoritative status among
the public over alternatives, never quite permdgehut for as long as the public
manages to hold it as authoritative. Some of theahavays of crafting, set within real

political contexts as it should, are illustratedtbe example of Norway, one of the best
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constituted polities today, and that of Kyrgyzstange in somewhat erratic quest for a

good polity.

This particular formulation of political constiton, with the three parameters of
observing its situated-ness (the basic empiricalditions), the three parameters of its
normative orientation, the thin sketch of a visadrgood polity, and the conception of the
activity of constituting in accordance with thedengents as constitutional crafting, is
what is called pragmatic republicanism. Pragmatmublicanism, as noted above, is an
instance of political constitution, implying thather ways of conceiving political
constitution may be possible. However it is conedjvany such alternative would require
to be based on a proper understanding of the qalltiess of the whole enterprise. In
trying to succinctly formulate that proper undenstiag, it has been proposed here that
“politics is the whole complex of a public’s engagets in pursuing authoritative public
interests”. Different ways of formulating it are certainly @iisle, but the key points of it
— its breadth, collective-ness, relation to autiatikie public interests, and situated-ness

within a public (within its given context) — must bbserved.

What does the idea of political constitution imfay political science?

The idea of political constitution, and its instaria pragmatic republicanism, is a
call for a much more problem-driven and practicapraach in political science of
constitution. It is a call to be guided by the matand scope of the predicament, and in
pursuing answers to it, to be unhindered by eitinéer-disciplinary boundaries, or

methodological strictures. For some, this may beivedent to a call for modesty in
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political science. Aristotle said very much abdue kind of subject politics is, and the
degree of certainty it can ever allow. To heed i® Warnings, constitutional political

science will need to be a discipline plfironesis as Bent Flyvbjerg (2001) has very
eloquently championed it, and as much of PEGS atabr@Bington schools of

constitutional thought exercised it (albeit, natvays calling it so, and often preferring to
speak of a ‘discipline of civic studies’).

What does political science in the mannepbifonesisargue? For illustration, take
the famous Lijphart-Horowitz debate that was merdth above several times (see
Choudhry 2008: 15ff; O'Flynn 2007). Both Arend Lwgrt (e.g. 2004) and Donald
Horowitz (e.g. 1993) took up the problem of govercgin divided societies — a highly
pertinent, urgent constitutional issue in conterappworld® Based on his extensive
comparative research, in which for him cases suclBelgium and Switzerland were
especially rich theoretically, Lijphart argued tlsatieties caught in the chronic problems
of ethnic or other ‘segmental cleavages’ would bstladvised to opt for constitution that
accommodates those differences: that is, by varims$itutional means such as
federalism, parliamentarism, proportional represigon, they need to aim at
accommodating the differences — ‘consociationalsttuonal’ in Lijphart’s language.
Horowitz, on the other hand, with his extensiveeegsh on much more problematic
experiences of African and other ‘Third World’ diedd societies, argued that a more
integrative accommodation would be the wiser sgratéhe constitution should instead
aim at bringing the divided parts closer to togetheaving them cooperate and thus

become moderate, especially on the electoral plaumat might be called a convergence-

% For an extended bibliography of Lijphart’s and bisitz’s works on the subject, see Choudhry 2007: 15
fn. 32.

283



oriented constitution. Both propose rather detaileldborate institutional schemes —
electoral politics being their most pronounced sphef debate — for pursuing their

respective alternatives. Both agree that disintegraanarchy, or assimilation, are not
acceptable options. For neither side, of courseretiis no guarantee that one of these
unacceptable options would not materialize.

To see the problems of Lijphart and Horowitz, leffiust bring political constitution
onto the table. Political constitution, too, is rtbe kind of enterprise that involves
guarantees. Danger of unintended outcomes alwaysdaipon the horizon. The answer
to this from political constitution is in the cwétion of strong civic capabilities and a
culture of moderation and political vigilance — sttutional resilience, in a word. For
constitutional resilience fit for securing a congional order to emerge and obtain, the
constitutional order itself must be a product of tlesilient public, one that is crafted
through trials and errors, through debates, quesisipromises and settlements. Only
such a product has the best likelihood of beingiedlenough by the public and, in the
process of its development, of engendering its mgilience mechanisms. That would be
so, because that constitutional order would cohemver the period of its probably
uneven evolution — with the pertinent conditiongle# society, its history, context, civic
capabilities; the constitutional order would groag it were, together with the public
itself in all its characteristics. It would, as esult, be a whole system of institutions,
rules, and laws (if these are any different), ahdiac culture, whose manifest contours
would not be possible to imagine with any precidiefore it happens.

The problem in the kind of constitutional politicatience that Lijphart and

Horowitz exemplify is that the scientists engageriedicting the best ‘manifest contours’
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of a constitution for a certain class of societi@heir proposed contours are
generalizations based on sets of previously seéerps, some predominantly in the
developed West — as with Lijphart, and some madgn the less developed South and
East — as with Horowitz. Because the constitutidoains they recommend are thus
preconceived for any particular society in needooné, the resilience that such forms
require can only be gained by fitting the sociedythe constitution (or, to grant more
agency and awkwardness, by the ability of the $pd fit itself to the constitution).
This is a rather crooked, inflexible logic. The ggace of such logic is evidenced by the
very fact that a Lijphart-Horowitz debate shoule@evake place, as if it were imaginable
to ever establish the correctness of one side asthken-ness of the other. It is also
reinforced by the class of societies the debatelwas, the divided kind, as if every
divided society in regards to its constitutionahcerns is just about the same as any other
divided society. Lijphart and Horowitz, eminent sldrs that they are, are only invoked
here as a convenient example, whereas the kindldfcpl science they exemplify is
rather populoug®

To return to the question that interests us, wbétipal science aphronesisargues
is that political constitution defies the kind afientific manipulations that some more
exact or natural sciences can afford, (see Flygb@d01l: passim) The concern of
political science is ultimately good political ordea problem that David Levy, as quoted
above, very rightly identifies as a perennial omeduse of the particular ontology of

human life: that we are political animals, and thatiure has not provided for permanence

% See Michael Bernhard for a cogent critique of faorks in ‘institutional choice’ type scholarship,
including Lijphart; “Institutional Choice after Camunism: A critique of theory-building in an empailc
wasteland”, (2000). See also McGarry, O’Leary aimde®n for a discussion of Lijphart and Horowitz as
well as a broader range of other scholarship irrdmdition; “Integration or Accommodation”, in Chary
(2007).
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of our order the way it provides it for other anlsm@_evy 1987). The political animals
are left to come up with the political, or condiibmal, order on their own; and just as
they are capable of creating it, they are also ldapaf losing it.

If so, then the best way to secure a political oidéy letting it be the product of
the concerned society itself. It is nearly impokestb introduce political order completely
from without (except maybe some rare cases of alamile), but even proposing
somewhat finished schemes of political order feefadoption — the way ngronesis
political science can be said to proceed — is fthwi@oing so, as was observed early in
this work, has led generally to the captivity oflipcal science to a terse, inflexible
model of political order, what has been called Weberian-style state’. Some political
scientists have started to battle this captivitywéry welcome directions, such as Joel
Migdal (2001), James C. Scott (1998), and Lisa Asale (2004), among others. They
have, specifically, argued for viewing state andiety as one continuous whole, one
belonging to and in the other, as opposed to sdbemm as an object and a subject, or as
otherwise discretely divided. To understand thepshdhe capacity and chances, the
problems, of a state, it must be viewed within stgcial (and cultural) context. A
workable state is one that arises out of its s@matext, and coheres with it. By ‘political
order’ one can only mean the whole of that society its state. Less cumbersomely put,
it is constitution. What these critical scholaevé engaged in is a political science in the
manner ofphronesis.Phronesis would hold, as suggested here, thabrithelegitimate
captivity that political science ought to work with the actual situated conditions of a

society.
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For constitutional scholarship, this means takimg political-ness of constitution
seriously and, especially, more accurately th&uast tended to. It needs to adhere more to
‘a politics of a different kind’ that Harry Boyteak promoted, to the perspective of
‘citizens as co-creators’ that Soltan and collesghave held, or to understanding

constitution as crafting that has been proposekase pages.

The hopefulness of the idea of political constituti

In closing, to bring the discussion back to sommgght began with: thepractical
problem of constituting good polities. In the eitds for the peoples of the United States,
the United Kingdom, and Norway to keep and imprthe good polities that they have
constituted for themselves. It is for the peopleEgypt, Afghanistan, and Kyrgyzstan to
constitute better politics than they have now. titali scientists, in their capacity as such,
can only be of limited, or incomplete, relevanceneeting this predicament. That margin
of relevance, however, can be increased by theede¢w which political science
approximates the practical-ness of the predicament.

In this regard, the idea of political constitutias proposed here can be viewed as a
hopeful idea; it approximates the practical-nesshef problem by being guided by a
practical kind of hope. It is a grounded kind opbpnot the kind that sees it appropriate
to intellectually contrive the best political ordbinkable and hope that it sticks to life. It
is a hope situated within the actual political lifself. It is encouraged by the evidence
throughout history that human societies are capablehanging, even if at widely
varying paces, capable of discerning their own loceshtmon interests, even if through

trying and often erring, and capable of holdingtenheir achievements in ordering their
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lives, even if that is always subject to revisitins a hope based on the actual prevalence
of order over chaos, on the evidence — even g gametimes weak — that most human
societies operate on some stable foundations ofhmmmunderstanding.

This hope is a sober kind of hope. It is aware ahgers in political life, and
therefore recognizes the sobering power of beindeguby fear, as Judith Shklar advised
(1998: Ch. 1). It is aware of the real possibiliy political order imploding into
despotism, if that is how Montesquieu’s discussobrthe matter is to be understood
(Robin 2000). But this hope is not dominated byhsigars, and does not privilege fear to
dictate constitution of good polity. Neither isah overly optimistic hope. While it is
enthused by Roberto Unger’'s ideas of amalgamatiegs and practice into a hopeful
politics of experimentation (1998), it is more datehan joining him in a call to ‘smash
all contexts’ (cited in Soltan 1993b: 75).

It is a hope pegged to the limits die possible then. Put otherwise, it is a
pragmatic hope in the manner that some of the patigrthinkers have held it, Dewey
most importantly (1954), and Rorty more recentl99@ generally). These pragmatists
underscore the importance of human experience stthrdiest basis of knowledge and
judgment; they resent thee-priorism of ideal theory, the hopelessness of essentialism,
and the unfounded-ness of foundationalism. It iss¢h important perspectives of
pragmatist thought that the idea of political cdansbn shares. It holds on to a
responsible kind of hope, one that constantly keepsheck the linkage between the
actual and the potential, the real and the posdilreall of these understandings, modern

pragmatists themselves trace their ancestry mutheiuback — the ancestry that the idea
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of political constitution itself claims — to Tocquke, Montesquieu, Machiavelli, and
many more.

The idea of political constitution builds on thisge. If all of these moderate hope-
giving characteristics of human life are right,rire¥afting more desirable political orders
is within human capabilities. If there is one rabon which to base the hopefulness about
political order, it is probably the human capapilid learn. It is this capability to which,
for example, Machiavelli — the realist of all — gutarly appeals by his ‘wholly new
route’ of teaching about ways of keeping a freeubdipan order. It is this hope-giving
capability that even Hobbes — the seemingly hopglesitivist ofThe Leviathar- can be
argued to appeal in his other bodke Behemotfivaughan 2001).

A much more recent turn to the capability to leaathin the theme of constitution
is the idea of ‘civic studies” ‘Civic studies’ is a hopeful initiative concernedth the
development of a constitutionally capable and rasjimbe citizenry. It is proposed as a
different kind of educational program, or even giboe, one where the knowledge of
some is not transferred neatly onto the brainstloérs in a classroom setting, but where
civic learning is acquired by common critical putsun reflective mixing of theoretical
and practical material. The present idea of paliticonstitution can be said to be a
contribution to civic studies. Only it is not to bieerefore tied to a classroom or other
limited setting of teachers and learners. So it dsn put in a broader, more
‘constitutional’ scope, by referring to our two expales: the idea of political constitution
draws on the lessons from the constitution of tieewégians, where they — guided by a

sober hope — learned by doing; and it is encourdgyethose lessons in thinking of the

97 See the preceding footnote, and the articles lbgrRevine (2011) and Karol Soltan (2011).
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possible Kyrgyzstani constitution, where they watjuire to learn — from the Norwegian

example, as well as their own successes and faiues they build a better today.
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