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Part of the reason for the success of the challenges subordinates mounted in court
against their husbands, masters, and social betters was the limited nature of the
challenges themselves. Rather than attempting to confront the planter class directly and
dismantle the larger social system, they appealed to notions of justice and fairness that
they insisted all southerners shared. When white women and African Americans (male
and female) used local courts to constrain the power of their superiors, they in effect
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INTRODUCTION

In September 1822, Fanny, a free woman of color and former slave, appeared
before the district court in Pointe Coupee Parish, Louisiana. She was suing Francois
Gueho, an “evil-minded and disgraceful” white man, for slanderous verbal attacks on her
reputation. Gueho, Fanny claimed, had “wickedly, willfully and maliciously slandered”
her and “endangered her freedom by insisting that she is a slave.” Gueho’s “acts of
violence, threats and menaces” had endangered her position in the community, Fanny
told the court, and caused others to question her free status. Gueho, she pleaded,
“intended to reduce her to slavery.” He was a powerful and influential man, the
“president of the Parish of Pointe Coupee.” Without the court’s intervention and
protection, he could “greatly injure her.” She herself had behaved respectably and had
“faithfully served” her former master. She asked the court to formally “adjudge” her a
free woman and award her $5,000 in damages, plus “general relief.” Fanny’s lawsuit
raises important questions about the relationship between subordinated people and local
courts in the slave South. It indicates her readiness to use the courts to address her
grievances, reveals her familiarity with the legal process, and confirms the soundness of
her expectation that the court might rule in her favor. As awoman of color and a former
slave, however, her lawsuit against a white man challenges the race and gender
inequalities that historians of the antebellum South have found embedded in the southern

legal system.

! The outcome of Fanny’s lawsuit is not known. Fanny v. Gueho, Records of the Fourth Judicial
District Court, #539, Pointe Coupee Parish, Louisiana, 1822.
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“People at Law: Subordinate Southerners, Popular Governance, and Local Legal
Culture in Antebellum Mississippi and Louisiana” investigates the relationship between
subordinated people and the law in the Natchez District of Mississippi and Louisiana
from 1820 to 1860. It asks if local courts—although themselves an arm of the planter
class—provided white women and free and enslaved African Americans with a resource
to improve their lives. With its enormous plantations, large population of slaves, and the
richest planters in the American South, the Natchez District seems an unexpected place
for a legal culture that recognized the claims of marginalized people. Nevertheless,
although denied many legal rights and excluded from formal political arenas, white
women and African Americans positioned themselves as astute litigators. They
frequently went to court to redress wrongs done to them and to make public demands on
those in positions of authority. Knowledge of the southern legal system, | argue, coupled
with the ability to harness their own community networks, gave them a degree of power:
the power to improve their own situations and the power to bend others to their will.

In exchange for individual legal success, however, white women and free and
enslaved African Americans reinforced their subordinate position within the southern
social order. Part of the reason for the success of the challenges subordinates mounted in
court against their husbands, masters, and social betters was the limited nature of the
challenges themselves. Rather than attempting to confront the planter class directly and
dismantle the larger social system that oppressed them, they appealed to notions of justice
and fairness that they insisted all southerners shared. When white women and African
Americans used the local courts to constrain the power of their superiors, they in effect

confirmed their subordination by making patriarchal marriage and the institution of



slavery work according to the highest southern ideal. But in the process, courts also
disciplined adulterous husbands and brutal masters. These men had violated their
prescribed roles by wantonly abusing their wives or carelessly governing their slaves and
thus were penalized. Setting limits on the unrestrained behavior of husbands or
slaveholders quite certainly helped uphold the legitimacy of hierarchical marriage and
slavery. Still, I argue, it also allowed wives (white and African American), free people of
color, and slaves to turn their subordination into a usable legal principle, transforming the
slaveholders’ terrain into their own turf. In so doing, they improved their situations.
While they did not overthrow the system of power that subordinated them, white women,
free blacks, and slaves used the courts to help define what their subordination would look

like. Their actions in court helped influence the rules that dictated their lives.

By the eve of the Civil War, the institution of slavery defined the Natchez
District.” With the opening of new territory in the southern interior, the enormous
movement of slaves from the seaboard states to the Deep South, the invention of the
cotton gin, revolutions in cotton and sugar, as well as other factors, slavery became
deeply entrenched in the Natchez District. In the antebellum period, the cotton counties
of Mississippi and the cotton and sugar parishes of Louisiana were emphatically slave
societies: societies in which slavery was central to the region’s economy and a powerful
slaveholding minority held the reins of political power. In this region, the authority of
the slaveholding elite was seemingly unlimited, and a coherent planter ideology and

culture unified slaveholders. Slaveholders’ interests dominated politics. The South’s

% The Natchez District consisted of the Mississippi River counties and parishes of southwest
Mississippi and southeast Louisiana.



richest planters resided in Natchez, Mississippi, and its environs, and many owned
plantations in both states. By the second quarter of the nineteenth century, the District’s
slaveholders were some of the largest importers of slaves in the booming domestic slave
trade. The Surget family of Mississippi, to name one example, owned more than 5,000
slaves. Natchez was home to “Forks-of-the-Road,” the busiest slave market outside of
New Orleans. As in much of the South, slavery touched nearly every aspect of life in the
Natchez District, from the rule of law to the position of women in society.

Throughout the South, slavery affected power relations within households.
Households—planter and yeoman alike—represented the most important social unit in
the slave South, and they organized the majority of the population (free women and
children, servants, and slaves) in relationships of dependency to the propertied male head.
As historian Stephanie McCurry demonstrates, by law and custom, adult freemen, as
heads of households, were constituted masters. As masters, they enjoyed exclusive
authority over their household. The construction of households as independent and
impenetrable primarily reflected planters’ interests in the security of slave property, but
planters could not establish the requisite legal and customary authority of the master
without making more general claims. Rooted in property rights and an ideology of fierce
independence, McCurry argues, these claims extended to the households of all free and
propertied men. When jurists ruled on the rights of property, for example, they made no
distinction between planter and yeoman. The proslavery ideology developed by planters

reminded white southerners of every class that slavery could not be distinguished from



other relations of power and repeatedly conjoined all domestic relationships of
domination and subordination, particularly marriage.®

The authority of men as household heads was also reflected in southern statutes
and appellate law. The southern legal system supported the authority of men over all
other dependents, and the state recognized and supported the male head as the sole
representative of the family in all economic, legal, and political matters. Generally, only
white men had the power to act at law, and only they could cast ballots. Once married,
wives surrendered their legal personality. Single white women could function on a legal
par with white men with regard to property rights; they did not, however, enjoy any of the
political rights associated with property ownership.* Slaves and free people of color
fared even worse. Southern statutes stipulated that anyone born of a slave mother was the
property of the mother’s owner. Slaves had no civil or political rights. Both prejudice
and policy led white southerners to subordinate free blacks legally as well, and
lawmakers did their best to make sure free people of color enjoyed few rights. Many
states equated free blacks with slaves in an effort to diminish their status as free persons.”

As subordinates, white women and free and enslaved African Americans, seemed,
then, to be outside the political and legal system. From the perspectives of household

governance and formal law, subordinated people had little power and standing in

® Stephanie McCurry, Masters of Small Worlds: Yeoman Households, Gender Relations, and the
Political Culture of the Antebellum South Carolina Low Country (New York: Oxford University Press,
1995).

* Marylynn Salmon, Women and the Law of Property in Early America (Chapel Hill: University of
North Carolina Press, 1986); and Norma Basch, In the Eyes of the Law (Ithaca, NY: Cornell University
Press, 1982).

®> Donald G. Nieman, Promises to Keep: African-Americans and the Constitutional Order, 1776 to
the Present (New York: Oxford University Press, 1991), 3-29.



southern society, and the law represented a site closed to them. Thus, the success of
white women and African Americans’ in using the local courts to improve their lives was
all the more surprising, especially in the heart of a slave society.

The law did not uniformly reinforce the power of household heads. Wives and
slaves registered their voices in the public sphere, using the courts to contest the authority
of husbands and masters and expand their place in southern society. Their actions in
court demonstrated that the power of household heads was far from absolute. The focus
on the household as an independent and autonomous space tends to denote a world apart
from law or politics, positing the public actions of domestic dependents as extralegal and
apolitical. 1 demonstrate, however, that the household was a political space, and wives
and slaves were legal and political actors. Subordinated people, including domestic
dependents, insisted that their voices be heard, demanded access to the legal system to
seek redress for wrongs done to them, and turned their private disputes into public
matters.

By investigating how married women, free blacks, and slaves used public, legal
venues to enlarge their positions in antebellum southern society, this dissertation
contributes to recent scholarship in women’s and gender history and in African American
history that argues for an expanded view of the politics and disrupts old dichotomies of
“public” and “private” by positing a dynamic connection between private households and
the public, political order. Indeed, as scholars of the household such as Laura F.
Edwards, Stephanie McCurry, and Peter W. Bardaglio point out, the values that dictated
white men’s political choices originated in the household—in the relations of authority,

dependency, and subordination that engaged them most directly. Relationships of power



within southern households between masters and their dependents were every bit as
political as those between household heads.®

In addition, my dissertation contributes to a developing literature examining law
on the ground that suggests that ordinary people influenced the legal and political
processes that occurred within their communities. Viewed from the perspective of
appellate decisions and statutes, the southern legal system has long been understood as
exclusionary and hierarchical, situating marginalized people as outsiders to the courts.
Married women and free and enslaved blacks were acted upon by legal institutions.
Those in subordinate positions were objects of the law, not agents of it. At the appellate
level, jurists could not—and would not—open Pandora’s Box by legally recognizing a
slave’s personality or a married woman’s ability to challenge her husband without
confronting slavery or patriarchal marriage—institutions central to antebellum southern
society. At the state level, the law was decidedly hierarchical, separate from the local
community in which the case originated, and separate from the facts in the case.

An emphasis on the law as an instrument of cultural hegemony constitutes one of
the most influential interpretations of the law’s function in the slave South. The classic
account of southern law’s hegemonic role is Eugene Genovese’s Roll, Jordon, Roll.
According to Genovese, the law “constituted a principal vehicle for the hegemony of the

ruling class.”” Slaveholders used the law to maintain their position of power, and it

® On this point, see McCurry, Masters of Small Worlds, viii. See also Peter W. Bardaglio,
Reconstructing the Household: Families, Sex, and the Law in the Nineteenth-Century South (Chapel Hill:
University of North Carolina Press, 1995); and Laura F. Edwards, “Law, Domestic Violence, and the
Limits of Patriarchal Authority in the Antebellum South,” in Gender and the Southern Body Politic, ed.
Nancy Bercaw (Jackson: University of Mississippi Press, 2000), 63-86.

" Eugene Genovese, Roll, Jordon, Roll: The World the Slaves Made (New York: Random House,
1974), 26.



enabled them to disguise the extent to which their power rested on force and violence.®
Genovese’s conception of law as a tool of the elite renders those in positions of
subordination as largely irrelevant. Moreover, he presumes that the power of the planter
elite was firmly in place.

Local court records present a different picture. As recent scholarship on law and
governance in the nineteenth century contends, two conceptions of the state coexisted in
the antebellum South—one in which the law was an “abstraction” and the other in which
“the rule of law was realized through concrete relations within the community.”® While
historians of the South have turned to appellate decisions as definitive expressions of the
law, these decisions represented only one element of the legal order. Investigating local
legal practice makes the law look less unified.’® As historians such as Laura Edwards,
Avriela J. Gross, Dylan C. Penningroth, and Walter Johnson have shown, locally

constructed law was susceptible to the agency, opinion, and participation of the wives,

8 Ibid., 25-49. Genovese’s argument about hegemony and the law has inspired a voluminous
literature. Even scholars who do not agree with Genovese’s position on the “hegemonic function of the
law” nonetheless continue to discuss southern law in instrumental terms: southern legislators and jurists
developed legal doctrines to protect the interests of slaveowners. Pointing to appellate opinions and
statutes, scholars demonstrate that southern lawmakers and jurists used law to impose a proslavery ideology
and to protect the power of masters and household heads. Others examine the way judges chose rules
instrumentally in order to maximize the interests of the ruling class and promoted slaveowners’ economic
interests. See, for example, A. Leon Higginbotham, Jr., In the Matter of Color: Race and the American
Legal Process (New York, 1978); A. Leon Higginbotham, Jr., and Barbara K. Kopytoff, “Property First,
Humanity Second: The Recognition of the Slave’s Human Nature in Virginia Civil Law,” Ohio State Law
Journal 50 (June 1989): 511-40; and James L. Hunt, “Private Law and Public Policy: Negligence Law and
Political Change in Nineteenth-Century North Carolina,” North Carolina Law Review 66 (Jan. 1988): 421-
42,

® Laura F. Edwards, “Enslaved Women and the Law: Paradoxes of Subordination in the Post-
Revolutionary Carolinas,” Slavery and Abolition 26 (Aug. 2005): 307. Elsewhere, Edwards also argues
that statutes and appellate opinions emphasized individual rights in their most abstract form and obscured
“key elements of what was, in fact, a highly localized system that rooted legal culture directly and
concretely in daily life.” See Edwards, “Status without Rights: African Americans and the Tangled History
of Law and Governance in the Nineteenth-Century U.S. South,” American Historical Review 112 (Apr.
2007): 383.

19 1hid.



children, and slaves that it attempted to control.™* The very nature of local law-making
processes necessitated the participation of all community members—white and black,
slave and free, male and female. Laura Edwards emphasizes the power available to
subordinated people because they were part of a larger community where a whole range
of “private” injuries became “public” wrongs. Because jurists wanted to keep “the
peace” in local communities, and because local authorities emphasized social order over
individual rights, Edwards found that local courts allowed white women, African
Americans, and the poor a presence in the law. “The peace,” in her words, “was an equal
opportunity enforcer, enclosing everyone in its patriarchal embrace and raising its
collective interests over those of any given individual.”*?

Indeed, if we turn our attention to law on the ground—to the level of trial
courts—the relationships of domination and subordination in southern society look
different than they do in state law. The local legal record in the Natchez District is full of
white women and free and enslaved African Americans wielding law on their own
behalf—sometimes successfully, sometimes not. They had an important presence in the
local courts and a number of opportunities to learn something about the law and the
operation of the local courts. They sued their husbands, masters, and social betters far

more often than we would expect, and they often won.

1 On law on the ground in the slave South, see Laura F. Edwards, The People and Their Peace:
Legal Culture and the Transformation of Inequality in the Post-Revolutionary South (Chapel Hill:
University of North Carolina Press, 2009); Ariela J. Gross, Double Character: Slavery and Mastery in the
Antebellum Southern Courtroom (Princeton, NJ: Princeton University Press, 2000); Dylan C. Penningroth,
The Claims of Kinfolk: African American Property and Community in the Nineteenth-Century South
(Chapel Hill: University of North Carolina Press, 2003); and Walter Johnson, “Inconsistency,
Contradiction, and Complete Confusion: The Everyday Life of the Law of Slavery,” Law & Social Inquiry
22, no. 2 (Spring 1997): 405-33. See also Jessica K. Lowes’s review essay of Edwards’s The People and
Their Peace. Lowe, “A Separate Peace? The Politics of Localized Law in the Post-Revolutionary Era,”
Law & Social Inquiry 36, no. 3 (Summer 2011): 788-817.

12 Edwards, “Status without Rights,” 383. See also Edwards, The People and Their Peace.
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This dissertation demonstrates that in the local courts, litigants and witnesses were
not anonymous members of categorical groups, as they were in statutes and appellate
law. Instead, they were individuals.”®* At the local level, the legal process was
inseparable from community relations. Community norms as well as formal rules of
evidence and legal language influenced disputes. In the small, face-to-face communities
that made up much of the Old South, public and private life overlapped. Despite
southern society’s rigid hierarchies, personal and direct knowledge of one’s neighbors
enabled community members to gauge the individual measure of a man or woman, white
or black. For subordinated people, this sometimes meant the opportunity to be judged as
human beings and widened their access to and influence on the local courts.

This neither implies, however, that community relations on the ground in the Old
South were harmonious and less hierarchical. Far from it. Nor does it suggest that white
women, free people of color, and slaves were subordinated in the same way. They were
not. Indeed, in the words of Peter Bardaglio, “the auction block left far less room for
negotiation and contestation than the altar.”** Community members regularly performed
and reproduced the acute inequalities that defined the slave South. Their relationships
were fraught with tensions. Subordinated people’s engagement with the law was often
brutal and exacting. Yet, even the most powerful and wealthiest members of a
community sometimes faced community judgment and punishment if they failed to fulfill
their prescribed roles within the southern social order. Community members protected

those who conformed to certain standards of behavior. They also punished those who did

13 On this point, see also Edwards, The People and Their Peace, 65-6.

4 peter W. Bardaglio, “Commentary,” in Gender and the Southern Body Politic, ed. Bercaw, 86-
93.
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not. In ways that scholars have only begun to understand, marginalized people could thus
influence the legal and political culture in their communities despite their exclusion from

formal law and politics.

Law was pervasive in the everyday life of the Old South. As a result of the
localized nature of antebellum government, the courts operated in close proximity to
southerners of all stripes. Southern towns, especially those in rural areas like the Natchez
District, formed around the courthouse—the social, commercial, political, and usually
geographical center of the county. Most nineteenth-century southerners looked to their
counties (parishes in Louisiana) as the constituent unit of government.*> A uniform,
systematic, and rationalized body of state law was still embryonic, and state governments
granted local jurisdictions extensive authority. Most southern legal business was
conducted in the lower courts: in magistrates’ homes or offices, before the board of
police or police juries, and in county, parish, probate, chancery, orphans, circuit, and
district courts. These courts, with their broad range of duties, dealt with a medley of
local affairs and had wide-ranging powers over nearly every aspect of life. They oversaw
roads, bridges, and ferries. They probated wills, appointed executors, punished gamblers,
drunks, and fornicators, sanctioned shopkeepers for opening their doors on the Sabbath,
and enforced the payment of debts. They returned runaway slaves, provided for orphans

and the poor, indicted murderers, divorced adulterous spouses, and manumitted slaves.*

1> The county did exist in Louisiana, but by 1820 it was little more than an electoral district. See
Robert D. Calhoun, “The Origin and Early Development of County-Parish Government in Louisiana,”
Louisiana Historical Quarterly 18 (Jan. 1935): 124, 136-37.

18 On the county as the central unit of government in the Old South and the importance of local
courts, see Charles S. Sydnor, The Development of Southern Sectionalism, 1819-1848 (Baton Rouge:
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As both observers and participants, white women and African Americans had
frequent and direct contact with local legal processes, giving them many opportunities to
develop an understanding of the law. Court week represented one of the antebellum
South’s most important social institutions. While many people attended monthly county
courts or witnessed hearings and inquests, circuit and district courts attracted residents
from every corner of the county. These courts met for one to two weeks twice a year,
drawing judges, lawyers, litigants, witnesses, and prospective jurors to town. Court week
also attracted vendors, entertainers, and spectators. The courthouse steps served as a
center of both business and pleasure: auctioneers sold slaves, grogshops hawked liquor,
peddlers marketed goods, entertainers danced and sang, farmers and planters conducted
private business, and friends and neighbors gossiped. Political parties and temperance or
Bible societies frequently scheduled their annual meetings during court week.
Agricultural societies held their annual fairs. Newspapers discussed court cases,
announced decisions, and reported legal gossip. Local business improved when court
was in session. William Johnson—a barber, businessman, and leader of the free black
community in Natchez—mnoted in his diary that business was especially brisk during the
November 1850 court session because a “Greate many Persons are in town.”’ Even
those not directly involved in hearings or summoned for trials frequently turned up at

court to bring testimony, offer information, or simply to observe. Court week

Louisiana State University Press, 1948), 33-54; Ralph A. Wooster, The People in Power: Courthouse and
Statehouse in the Lower South, 1850-1860 (Knoxville: University of Tennessee Press, 1969), 81-107;
Orville Vernon Burton, In My Father’s House Are Many Mansions: Family and Community in Edgefield,
South Carolina (Chapel Hill: University of North Carolina Press, 1985), 28-30; Bardaglio, Reconstructing
the Household, chap. 1; Gross, Double Character, 22-46; and Edwards, The People and Their Peace.

Y William Johnson’s Natchez: The Ante-Bellum Diary of a Free Negro, ed. William R. Hogan and

Edwin A. Davis (Baton Rouge: Louisiana State University Press, 1973), 757 (entry for November 11,
1850).
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transformed sleepy, rural communities into bustling, noisy towns and drew diverse
crowds from dispersed sections of the county—crowds that included white women, free
people of color, and slaves.*®

Not all legal business was conducted in the courthouse. Often magistrates heard
complaints, conducted inquests, and held trials in taverns, fields, country stores, and other
places that could accommodate large crowds. As Laura Edwards points out, “these
locations pushed law physically into the community and into the lives of the people
there.”'® Indeed, courts met where community members of all types commonly gathered.
As a result, a wide range of southerners understood the legal process intimately and

expected it to serve their interests.

By focusing on Mississippi and Louisiana, this dissertation investigates both
common-law and civil-law regimes. Mississippi followed the Anglo-American common-
law system—Ilaw developed by judges through court decisions and handed down through
reported cases that established precedent.?® As a result of its civil-law history stemming
from the French and Spanish colonial periods, Louisianans conceived of legal issues
differently than their common-law counterparts elsewhere in the United States. They

adhered to a written code of law rather than a legal system based upon case decisions

18 For a discussion of the role of court week in the culture of the Old South, see Sydnor,
Development of Southern Sectionalism, 34-35; Guion Griffis Johnson, Ante-bellum North Carolina: A
Social History (Chapel Hill: University of North Carolina Press, 1937), 148-9, 613-15; and Gross, Double
Character, 22-46. For a discussion of African Americans’ frequent observation of hearings, trials, and
inquests, see Edwards, “Status without Rights,” 365-92.

9 Edwards, The People and Their Peace, 69.

2 On the Anglo-American common-law tradition, see Lawrence Friedman, A History of American
Law, Third Edition (New York: Touchstone, 2007).
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made by judges. When Louisiana entered the federal union, many Spanish and French
residents resisted American authorities’ attempts to replace the civil law with common
law. This resistance influenced the shape and substance of Louisiana law and resulted in
the Louisiana Civil Code. The 1812 state constitution (as well as subsequent
constitutions) required judges to justify every decision by citing the specific act of the
legislature or article in the Civil Code upon which it was based. Louisiana lawmakers
rejected implied law and principles of equity, important tenets of the Anglo-American
common-law system. Louisiana also retained much of its civil-law tradition, such as the
ability of free people of color to sue whites and married woman to sue their husbands for
separations of property. The influx judges and lawyers trained in the common law and
repeated exposure to common-law concepts, however, gradually transformed the state’s
legal system.?! Despite Louisiana’s civil-law heritage, the disputes between subordinates
and their superiors in the local courts of Louisiana were remarkably similar to those in
the common-law regime of Mississippi.

Trial court cases from local justice of the peace, county, parish, circuit, district,
and chancery courts represent the bulk of my research materials. | searched through
thousands of civil and criminal legal cases from Adams and Claiborne counties in
Mississippi and Iberville and Pointe Coupee parishes in Louisiana. These records are
neither published nor housed in any archive. Instead, they are in the possession of the

clerk of the court’s office and have not been preserved, processed, cleaned, or even

2! For a discussion of Louisiana’s civil-law tradition, see Elizabeth Gaspar Brown, “Legal Systems
in Conflict: Orleans Territory 1804-1812,” American Journal of Legal History 1 (Jan. 1957): 35-75; Judith
Kelleher Schafer, Slavery, the Civil Law, and the Supreme Court of Louisiana (Baton Rouge: Louisiana
State University Press, 1994); Vernon Valentine Palmer, ed., Louisiana: Microcosm of a Mixed
Jurisdiction (Durham, N.C.: Carolina Academic Press, 1999); and Mark F. Fernandez, From Chaos to
Continuity: The Evolution of Louisiana’s Judicial System, 1712-1862 (Baton Rouge: Louisiana State
University Press, 2001).
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organized. They are in unlabeled boxes in basements and in sloppy piles sitting
unprotected from vermin and weather in wet storage sheds on the outskirts of towns.
After several months of searching, | identified about 2,000 cases involving white women
and African Americans.

The court records vary considerably. They certainly look different from the
published reports with which legal scholars and historians are most familiar with. They
are moldy, ripped and falling apart, incomplete, all handwritten, and often in French.
Over the years, they have suffered from war, theft, rot, fire, flood, and general neglect.
Because local officials with different levels of literacy created the records, they vary in
handwriting, spelling, detail, and length. Sometimes only the initial petition survives,
and in other instances the verdict is missing. Lawyers, clerks, and other court officials
mediated the voices of litigants and witnesses. Many petitions were formulaic—with
clerks filling in names, dates, charges, and location. Some officials recorded few details
about the involved parties and their complaints, while others included much more
information, occasionally repeating litigants” complaints verbatim. It is difficult to
ascertain what court officials withheld from the record—the common knowledge, the
gossip, and the hearsay—information widely available to the local court, but obscured
(frustratingly so) from the twenty-first century researcher. Yet, despite the fragmentary
nature of records, the cases | uncovered proved to be a rich source for understanding how
and why marginalized people went to court to defend themselves and improve their lives.

Years of poor record keeping and dwindling county and state budgets also
influenced the sources | chose to engage. In all of the counties and parishes where |

conducted research, the justice of the peace or magistrates’ court records were often
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missing. | found records from these lowest courts very rarely and only when a case had
been appealed to the county or parish court. The ones I did locate were particularly rich,
and they included a great deal of witness testimony from white women, free blacks, and
slaves. Because they operated so closely to the local community, the magistrates’ courts
tended to be the most accessible sites of legal redress for those without formal rights.
Indeed, it was in the magistrates’ courts that women would first seek protection from
their husbands for domestic abuse or free blacks would charge their white neighbors with
theft or slander.

In order to supplement my research in magistrates’ court records, | therefore
turned to church minutes and disciplinary hearings from Baptist, Catholic, Episcopal, and
Presbyterian churches in the Natchez District. Church records may seem out of place in a
dissertation on local courts, but they are an important piece of the puzzle.?> Churches and
their disciplinary hearings functioned in similar ways to the justice of the peace. They
too punished transgressors and policed community members. They handled the same
kinds of offenses, such as public drunkenness, fornication, and conflicts between
neighbors. Church records, then, open another window into the local legal culture of the
Old South.

While most of the subordinated people | examined left few records, | tried
whenever possible to reconstruct the broader circumstances of a given case—although
doing so proved difficult. Newspaper accounts of trials, diaries, ex-slave narratives,
justice of the peace manuals, and personal papers provided me with an important social

and cultural framework for the local court records | analyzed. | also examined records

?2 Laura Edwards’s work has demonstrated the importance of churches in early nineteenth-century
legal culture. See Edwards, The People and Their Peace.
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documenting the history of the Natchez District in the Natchez Trace Collection at the
University of Texas at Austin, the Hill Memorial Library at Louisiana State University,
and the Mississippi Department of Archives and History. These materials included
personal and family papers, county and parish records, newspapers, plantation records,
maps, and governors’ pardons. The personal papers of judges and lawyers from the
Natchez District were particularly helpful. Many of these collections included testimony,
letters to and from clients, judgments, warrants, contracts, depositions, and other legal

documents.

“People at Law” is divided into four chapters. Chapter 1 examines free and
enslaved African Americans’ use of reputation as a defensive and offensive legal
strategy. A good reputation could protect African Americans from criminal charges and
restrictive laws, and it sometimes allowed them privileges usually associated with whites.
Moreover, African Americans’ ability to circulate gossip about each other, their masters
and other social betters, and their neighbors sometimes damaged the reputations of their
superiors. Litigation involving reputation demonstrates the ability of African Americans
to shape the social order in their communities. Although excluded from formal politics,
in the “small politics” of their neighborhoods, the voices of free blacks and slaves
sometimes held sway.

Chapter 2 investigates married women’s lawsuits against their husbands and
argues that wives (both white and black) used the familiar language of subordination as a
rhetorical strategy in order to attain legal success. Courts rewarded women who behaved

as obedient and chaste wives, and they punished violent and adulterous husbands. By
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challenging their spouses’ capacity to govern their households properly, married women
reinforced patriarchal marriage. At the same time, however, they employed the local
courts and their own community networks to their advantage and limited their husbands’
power over them.

Chapter 3 examines slaves’ interactions with and knowledge of the southern legal
system. When suing for their freedom, in particular, slaves demonstrated a sophisticated
understanding of the law and an ability to harness community networks on their own
behalf. Yet, using the courts as a pathway to freedom by contending that they were
wrongfully and illegally enslaved meant acknowledging that there were circumstances in
which they could be justly and legally enslaved. By going to the law to sue for legal
freedom, slaves affirmed legal slavery. Although they did not challenge slavery directly,
slaves in Mississippi and Louisiana used the local courts to play a role in negotiating
what their place within a slaveholding society would be.

Chapter 4 explores free black plaintiffs and demonstrates that many free people of
color in Mississippi and Louisiana used the local courts to resist the social limitations and
humiliations imposed upon them. When initiating lawsuits against whites over debts
owed them, broken contracts, property disputes, and other disagreements, free blacks had
to strike a delicate balance between deference and self-assertion. As long as they worked
within the boundaries of their subordination and did not challenge their general position
within the southern hierarchy, they found legal redress for wrongs done to them and debts
owed them.

Taken together, these chapters demonstrate that in the Old South, the law had

many makers. As legal actors wielding law on their own behalf, subordinated people
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demonstrated that the power of the planter elite was not absolute. Mastery took work and
required negotiation. With their use of the local courts, wives, free people of color, and

slaves helped shape the rules that governed their lives.
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CHAPTER 1

“Contradictions in Talk”: African Americans and the Politics of Reputation in the
Southern Courtroom

“At ev’ry word a reputation dies.” - Alexander Pope, The Rape of the Lock (1712)

In October 1857, fifteen-year-old Alexina Morrison, a blond-haired, blue-eyed
slave, sued her master, James White, for her freedom in Jefferson Parish, Louisiana.
White had purchased Morrison the previous January in the slave market in New Orleans,
although shortly after her sale, she ran away and filed suit against him in the parish court.
In her petition, Morrison claimed that she was from Arkansas, born free and of white
parents. Her whiteness entitled her to freedom. She was white, she said, because she
looked that way, acted that way, and kept the company of respectable whites. Her
performance of the qualities of white womanhood overcame evidence of her black
ancestry and helped determine her ambiguous racial identity. Morrison was a slave, as
was her mother, and she may have had an African grandfather, but her conduct and
reputation in her community, not her blood, made her white. Furthermore, she told the
court, her whiteness, discernible in her reputation, made her free.

Morrison used her reputation as white as a part of her legal strategy. She and her
lawyers expertly harnessed local knowledge about her appearance, character, and actions
in order to prove her claims to whiteness. Her attorneys asked jurors to look at her for
themselves and listen to the testimony of their neighbors. Morrison attended white balls,

witnesses said. She slept in beds belonging to young white ladies, ate at the tables of
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highly regarded white people, wore the clothing of a respectable white woman, and
conducted herself as sexually virtuous. Because of her purity, delicacy, beauty, and
vulnerability—qualities white southerners thought inherent in white women and absent in
black women—those who testified on her behalf believed that she was white. Indeed,
when James White went to court to file his answer to her petition, he found himself
threatened by a blood-thirsty mob aiming to lynch him for keeping a young and
vulnerable white woman as a slave. It was her reputation as white that provided her with
the legal grounds to sue her master for her freedom, a reputation she used to her
advantage.’

Antebellum southern society was, as scholar David M. Potter describes it, a “folk
culture” characterized by “personalism,” a dense network of community and person-to-
person relations.? In the small communities that comprised much of the Old South,
public and private life overlapped. Members of such communities were on constant
display so that everyone knew or knew of most everyone else. Neighbors noticed the
spendthrifts and those who worked hard to provide for their families. They observed who
went to church on Sunday and who gambled and drank to excess. They distinguished the
generous from the skinflints. Despite southern society’s strict hierarchies, personal
knowledge of one’s neighbors accustomed local communities to assessing the individual
measure of a man or woman, white or black, and trust it. In the local courts, litigants and

witnesses were individuals—not anonymous members of categorical groups, as they were

1 On Alexina Morrison, see Walter Johnson, “The Slave Trader, the White Slave, and the Politics
of Racial Determinism in the 1850s,” Journal of American History 87, no. 1 (June 2000): 13-38; Ariela J.
Gross, What Blood Won't Tell: A History of Race on Trial in America (Cambridge, MA: Harvard
University Press, 2008), 1-3; and Gross, “Litigating Whiteness: The Trials of Racial Determinism in the
Nineteenth-Century South,” Yale Law Journal 108, no. 1 (Oct. 1998): 171-6.

2 David M. Potter, The South and the Sectional Conflict (Baton Rouge: Louisiana State University
Press, 1968), 16.
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in statutes and appellate law. For subordinated people like free and enslaved blacks, this
presented the opportunity to be judged as human beings. Morrison had cultivated
personal relationships with influential white men and women who came to her aid in
court when she called upon them. Based on their personal knowledge of her appearance,
character, and actions, her patrons successfully convinced white jurors that she was
white. The kind of familiarity that exemplified social relations in the Old South
undoubtedly intensified loyalties and hatreds. Judgmental neighbors—uwith their short
tempers and long memories—readily reproduced the extreme inequalities that defined the
slave South. But, as Morrison found, local communities protected those who conformed
to certain standards of behavior expected of fellow community members. And they
punished those who did not.

As cases like Morrison’s suggest, in the face-to-face society of the antebellum
South, reputation was paramount. A good reputation represented a person’s most
valuable possession, as well as his or her most vulnerable commodity. “The vulnerability
of a good name,” explains anthropologist Peter J. Wilson, “stems from the fact that it is
held and conferred by people other than the person who is said to possess it, and that it
has no tangible substance, it consists entirely of words.”® Reputations required public
assessment. An individual’s “common repute” depended on a public evaluation of his or

her character and actions.* Because reputations rested on the estimation and judgment of

¥ Peter J. Wilson, “Filcher of Good Names: An Inquiry into Anthropology and Gossip,” Man 9,
no. 1 (Mar. 1974): 100. In the words of social anthropologist F. G. Bailey, a “reputation is not a quality
that [a person] possesses, but rather the opinions which other people have about [that person].” Bailey,
“Gifts and Poison,” in Gifts and Poison: The Politics of Reputation, ed. F. G. Bailey (New York: Schocken
Books, 1971), 4.

% In nineteenth-century parlance, southerners referred to their reputations as their good “name,”
“fame,” “character,” or “credit.” Laura F. Edwards contends that nineteenth-century southerners used
terms such as “character” and “credit” interchangeably. “Credit,” she writes, “referred broadly to a
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others, they were unstable and constantly made and remade. Ordinary southerners took
care to nurture their reputations, and legal proceedings served as a crucial forum for
protecting and defending a good name. Litigation involving reputations offered abundant
proof of the biblical adage, “a good name is better than precious ointment.”

Wielding reputation was at once a legal strategy and a strategy of power. While
the authority of the planter elite seemed unlimited, marginalized people could use the
politics of reputation to protect themselves and advance their positions. For those with
limited legal rights and little official standing in the southern social order, leveraging
reputation represented an important weapon in the “small politics” of their communities.
While all southerners understood the social and legal power of reputation and deployed it,
its use was particularly important to those who were most subordinated in southern
society—free and enslaved African Americans.

Free and enslaved African Americans participated in the politics of reputation as a

means to survive in a slaveholders’ regime. For free blacks cultivating a good name

served as both offensive and defensive strategies; a good reputation could protect them

person’s general reputation. . . . It centered on repute: what others thought about that person, not just what
the person did, although conduct and personality provided the basis for those judgments.” See Edwards,
The People and Their Peace: Legal Culture and the Transformation of Inequality in the Post-Revolutionary
South (Chapel Hill: University of North Carolina Press, 2009), 113. Joanne Freeman, in her book on honor
and politics in the New Republic, argues that “rank,” “credit,” “fame,” and “character” all determined a
person’s reputation and had different meanings to those who lived by them. See Freeman, Affairs of
Honor: National Politics in the New Republic (New Haven, CT: Yale University Press, 2001), xx.

® Defamation lawsuits and lawsuits involving reputation in the antebellum South resembled
slander litigation in early modern England and colonial North America. On this point, see Edwards, The
People and Their Peace, 332, n. 23. See also Cornelia Hughes Dayton, Women before the Bar: Gender,
Law, and Society in Connecticut, 1636-1789 (Chapel Hill: University of North Carolina Press, 1995); Laura
Gowing, Domestic Dangers: Women, Words, and Sex in Early Modern London (New York: Oxford
University Press, 1996); Jane Kamensky, Governing the Tongue: The Politics of Speech in Early New
England (New York: Oxford University Press, 1997); Peter N. Moogk, “‘Thieving Buggers’ and ‘Stupid
Sluts’: Insults and Popular Culture in New France,” William and Mary Quarterly 36, no. 4 (Oct. 1979):
524-47; Mary Beth Norton, “Gender and Defamation in Seventeenth-Century Maryland,” William and
Mary Quarterly 44, no. 1 (Jan. 1987): 3-39; and Terri L. Snyder, Brabbling Women: Disorderly Speech
and the Law in Early Virginia (Ithaca, NY: Cornell University Press, 2003).
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from criminal charges and restrictive laws, and it might also allow them legal privileges
usually associated with whites. By highlighting their reputations as obedient, deferential,
and well-behaved members of the community and showing that they remembered their
place, free people of color shielded themselves from attack. In addition, by
demonstrating that they performed their expected roles in southern society, they could
use their good reputations to sue others in court, protect their property, and improve their
situations.

Enslaved men and women also participated in the politics of reputation through
gossip. The rumors they circulated sometimes damaged the reputations of their owners
and brought their owners’ behavior to the attention of local authorities. Slaves’ gossip
was a form of governance, and with it they critiqued the power and authority of their
superiors. In the politics of reputation where words were the ultimate weapon, slaves’
ability to circulate gossip about their owners and other social betters served as a means to
exercise a measure of power in a society where they had limited access to
institutionalized sources of authority. They helped determine what kind of behavior
constituted a “good” or “bad” slaveowner. Within communities, members established
particular social norms and standards of behavior, and they expected all to adhere to
them. Failure to do so jeopardized one’s reputation and community standing. The
authority of even the most powerful and wealthiest leaders of a community was thus
contingent on the fulfillment of their allotted roles within the social order. When they
failed to do so, they sometimes faced legal action, weakened political and social standing,
and loss of reputation. Because all reputations were subject to public judgment and

review, the words and opinions of all community members contributed to the
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conversations that determined an individual’s good name. Even the voices of the most
marginalized—the enslaved—could help sustain or undermine the reputations of others.
For masters who failed to demonstrate the qualities and responsibilities associated with
their position, slave-initiated rumors of domestic disorder could come to the attention of
the courts and local authorities, and they sometimes faced penalties.

Free and enslaved African Americans, however, had to be careful with their
words. When participating in the politics of reputation, African Americans worked
within the boundaries of their subordination. Setting limits on the excessive behavior of
slaveholders or emphasizing one’s obedient, sober, industrious, and deferential behavior
ultimately upheld the legitimacy of slavery and the subordinate position of African
Americans within southern society.

Nonetheless, the words of free and enslaved African Americans sometimes had
the power to influence the social order of their communities. Although denied entry to
formal political or public life, in the “small politics” of their neighborhoods, the voices of
free blacks and slaves held sway. They did not always achieve the results they desired,
but their actions inside and outside the courtroom helped shape the next round of the

battle.

As Alexina Morrison’s lawsuit against her owner suggests, the right reputation
represented a source of legal and social capital in southern society. Establishing a good
reputation served as both defensive and offensive strategies for free people of color
struggling to survive in a slaveholders’ republic. Free blacks understood the importance

of reputation in southern society and employed it to defend themselves from the far-
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reaching authority of their superiors. While some white southerners attempted to limit
free blacks’ use of the politics of reputation, especially their words as weapons in battles
involving reputation, free people of color found ways to wield their good name in court to
protect or enhance their position. For free blacks, a good name could shield them from
arbitrary punishments and restrictive laws and allow them privileges usually reserved for
white southerners.

In a culture where the power of white men seemed limitless, free blacks needed to
secure good reputations within their communities to shield themselves from the litany of
charges that might be lodged against them. Southern laws circumscribed the lives of
people of color to such a degree that local authorities could round them up and haul them
into court for nearly any offense, real or imagined, from vagrancy to traveling out of state
or even keeping a dog. They also faced charges for crimes of deference, such as insulting
a white person or not yielding the road. Local churches disciplined their free black
members in much the same way the magistrates’ courts did, holding hearings for blacks
accused of “crimes” such as slander, fornication, hunting on a Sunday, or “gross immoral
conduct,” and punishing them when found “guilty.”® In 1853, Jeffrey, a free black

99 ¢

Mississippian, faced charges for “styling himself as a Baptist minister,” “teaching strange
doctrine” to the black population of Port Gibson, and “other dishonest conduct.” After

his hearing before church officials, the Magnolia Baptist Church “excluded” him from

® The Fellowship Baptist Church in Jefferson County, Mississippi, frequently investigated free
blacks and slaves for what they called “gross immoral conduct,” holding monthly disciplinary hearings and
excluding from church membership those they found guilty. See Minutes of the Fellowship Baptist
Church, Jefferson County, Mississippi, July 1832 to September, 1885, Box 49, Mississippi Baptist
Historical Commission (hereafter MBHC), Mississippi College, Clinton, Mississippi. Many of the
evangelical churches in Mississippi were biracial and included free black and slave members. Both free
black and white members participated in church disciplinary hearings. On evangelicalism in Mississippi,
see Randy J. Sparks, On Jordon’s Stormy Banks: Evangelicalism in Mississippi, 1773-1876 (Athens:
University of Georgia Press, 1994).
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the congregation because of his “bad repute” in the community.” When defending
themselves against such accusations, free blacks needed to demonstrate that they were
“good negroes”—obedient, well-behaved, subservient, and respectable. Little wonder
that Nero, a free man of color jailed in Natchez, Mississippi, for “riotous behavior,”
claimed that he had always demonstrated “good behavior” in his community and asked
the court to subpoena witnesses on his behalf.?

People of color needed powerful white allies willing to affirm in court that they
were indeed “good negroes” with respectable reputations, especially as they faced
increasingly restrictive laws. By the 1830s, as abolitionists’ attacks on slavery intensified
and slaveholders’ fears of slave rebellion heightened, white southerners increasingly
perceived free blacks as a threat to the social order. Across the South, they escalated
their assaults on free black communities. These attacks were particularly prevalent in
Mississippi and Louisiana. Lawmakers in both states attempted to restrict—and
reverse—the growth of the free black population and enacted laws to remove them from
the state. In 1831, a Mississippi newspaper captured the sentiment of many whites in the
region. “If the free coloured people were removed,” the paper argued, “the slaves could
safely be treated with more indulgence. Less fear would be entertained, and greater
latitude of course allowed. . . . In a word, it would make better masters and better

slaves.” Indeed, in one revealing petition, twenty-one white men reminded the

" Minute Book of Magnolia Baptist Church, Claiborne County, Mississippi, September 1852 to
August 1875, Box 86, MBHC.

8 State of Mississippi v. Nero, Adams County, Mississippi, 1818, Records of the Circuit Court,
Habeas Corpus Files, Box 1, Courthouse Records Project, Historic Natchez Foundation (hereafter CRP,
HNF), Natchez, Mississippi.

® Natchez, March 5, 1831.
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Mississippi legislature that there were both “vicious and evil disposed” free people of
color and those “who have spent a life free from reproval, or even the suspicions of
improper conduct.” While the “unworthy” should be removed, these men insisted that
the “good blacks” be protected. They asked the legislature to allow local communities to
make the distinction between “loyal and disloyal.”*® Requesting special permission to
remain in the state, free blacks in good standing in their communities offered petitions
containing the signatures of reputable white men to their county courts and state
legislatures. Black men and women who wanted to remain in the state, however, had to
remember their place.

In their petitions to remain in the state or seeking relief from suffocating
restrictions, free people of color were careful to demonstrate that they were well-behaved,
not prone to rebellion, sober, industrious, and could offer something of worth to the
larger community. To document their cases, they presented evidence of support from
whites in their neighborhoods. When Ann Caldwell petitioned the Mississippi
legislature, she gathered the signatures of over one hundred white residents of Natchez
and the surrounding area to support her request “for a special act allowing her to remain
in the state.” She pledged not to become a public charge and even promised to post a
bond guaranteeing “her good behavior.” Her community valued her skills as a healer, she
claimed, and she had gained her freedom by serving as a “faithful” nurse to her former

mistress.™* Similarly, thirty-three white men of Natchez petitioned on behalf of Esther

19 petition of H. L. Foules et al. to the Mississippi State Legislature, 1859, in Race, Slavery, and
Free Blacks, (hereafter RSFB), Series |: Legislative Petitions, Petition Analysis Record (hereafter PAR)
#11085912.

! petition of Ann Caldwell to the Mississippi State Legislature, in RSFB, Series I: Legislative
Petitions, PAR #11085923. For another example of a free black woman offering to post a security bond for
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Barland, a free black woman. They asked lawmakers to allow her to remain in the state
due to her reputation for “great industry” and claimed that she was “much grieved at the
idea of being driven from the Land of her home and her friends to find shelter she Knows
not where.”*?

Without a good reputation to call upon, free blacks risked losing everything. A
good reputation could help them protect their property. William Hayden, a free black
barber in Natchez, claimed that the Mississippi act forcing free blacks to leave the state
would “produce absolute ruin to his prospects.” He had gained “an honest livelihood for
himself” through his “sobriety and good conduct,” he insisted, as “those who knew him
could affirm.” His reputation for “honesty,” “fidelity,” and “obedience to the laws of the
state” made him an ideal candidate for remaining in Natchez. He owned property and ran
a successful business, he asserted. But because he was in constant danger “of being
driven from his home,” he wanted “a special act exempting him . . . from removal from
the state.” Moreover, he claimed that he could produce “testimonials of his good
character and honesty . . . sobriety and good conduct.” Indeed, Hayden gained the
assistance of John Minor, a member of one of the most prosperous and respected families
in Mississippi. Minor supported Hayden’s petition and claimed to “have knowledge of
[his] character” and could “testify to his honesty.” He “recommended” that the

legislature allow Hayden to remain a resident of the state, a recommendation the

legislature followed. Calling upon his reputation as a sober, industrious, and honest

her good behavior when requesting to remain in the Mississippi, see Petition of Agnes Eahart to the
Mississippi State Legislature, in RSFB, Series I: Legislative Petitions, PAR #11085911.

12 petition of L. G. Rowan et al. to the Mississippi State Legislature, 1830, in RSFB, Series I:
Legislative Petitions, PAR #11083008.
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businessman served as an effective defensive strategy. Hayden’s reputation protected
him from “ruin” and shielded him from restrictive legislation in a social order where the
nearly unlimited power of white slaveholders could run roughshod over his “prospects.”*®
In the small, face-to-face communities of the Old South, the white community judged
free blacks like William Hayden or Ann Caldwell as individuals, and because they
remembered their place, they were rewarded. Others were not so lucky.

Many of the restrictive laws free blacks faced were locally negotiated and only
partially enforced. The lack of systematic enforcement was deliberate. Not every free
black traveling to another state or keeping a dog faced criminal charges. Instead, white
authorities used the law selectively. Laws demanding deference or restricting free
blacks’ movements existed to remind people of color of their place within southern
society. The deferential might be exempt, but, if a black person misbehaved in some
way, whites could call upon the law to punish the transgressor.

The need to maintain a good reputation forced free blacks to adhere to the
standards whites set for them. When white southerners supported the use of reputation
by free bla