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Chapter I. 

INTRODUCTION
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It is entirely logical that students of American 
history should devote a great amount of time and effort 
to the study of the period centered about the Revolution­
ary War* The fullest understanding of that war, which by 
one writer has been denominated the most significant event 
in recent times, is essential to all who would pretend to 
consider any later phase of the history of the United
States, since it was through the agency of the Revolution
that not only was the fact of political independence and 
separate identity established, but there was also developed, 
from British provincial sources, the political institutions 
which became the basis of the governmental framework which 
has continued down to the present*

The best demonstration of the general acceptance of
this theory is to be found in the great body of scholarly 
writings treating with the historical materials of that 
period* A hasty examination of any bibliography of the 
Revolutionary period seems to reveal, in the infinite 
number and variety of titles, no single event, movement, 
group, or individual which has not been the subject of a 
series of investigations. The very thoroughness with 
which the great majority of the historical elements of 
this period have been considered, brings, by contrast, in­
to sharp relief the fact that one of the most significant 
phases of revolutionary activity has been almost complete­
ly ignored. Why the general subject of the confiscation 
of the property of British subjects and those colonists
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who elected to remain loyal to Great Britain during the 
Revolutionary War has been permitted to rest unexplored 
is an historical enigma, worthy, in itself, of scholarly 
research* Without any pretense of issuing an authorita­
tive dictum on the mystery, it is possible that many 
historians, especially those writing during the earlier 
years of this nationrs existence, believed that any 
reference whatsoever to loyalism tended to reflect a 
certain amount of discredit upon the inhabitants of the 
original states. To these often far from objective 
writers, it is possible that even a mere mention of the 
fact that there was a considerable group within the 
colonies opposed to the "glorious contest” with the 
British tyranny would amount to a wanton desecration of 
the greatest monument of our history. It is, however, a 
very different matter when any explanation of the lack of 
attention on the part of recent investigators to this 
subject is attempted* Delicacy can hardly be soberly ad­
vanced as the explanation of this phenomenon in an age 
which has seen so many scholastic and popular darts 
directed at the remnants of the national ego. The formerly 
taboo subject of loyalism has been repeatedly examined by 
competent scholars, yet the matter of confiscation lies in 
obscurity. When the author made his first serious investi­
gations in this field, some three years agOt an examination
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of the catalogue of the Library of Congress revealed a
single, very brief paper devoted to the subject of confis-

1.cation, and in this study, only the state of Massachusetts
was considered. At the present time this paper, with the
exception of a thesis, by the author, on the confiscation of

2.loyalist property in Maryland, presented in 1955, still 
occupies its solitary position.

While attempting to discover material for the thesis 
cited above, the author became convinced that an attempt 
to organize and present some of the mass of matter re­
lated to the confiscation, by the several states, of 
British and loyalist property might be of value to those 
working in the era of the Revolution, and, at the same 
time, permit of an examination, from a new point of view, 
of the efforts of the various colonial governments, hastily 
transformed into state governments, to solve the vast num­
ber of problems created by the war with the mother country.

It is quite obvious that no single study could or should 
pretend to cover the vast field of the confiscation of the 
property of British subjects and American loyalists by the 
several states in all its many phases. The origins of the

1. A.M. Davis, The Gonfiscation Laws of Massachusetts 
(Cambridge; <J. Wilson & Son, 1906) .

£• R.L. Allen, The Confiscation of Briti sh Property 
by the State of Maryland During the Revolutionary War 
(College Park, 1955 j.
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question of confiscation in tlie colonies, the widespread 
demand on the part of the "farmers and mechanics" for 
the confiscation of the property of those groups opposed 
to the Revolution, the resistance to this demand by the 
propertied and official classes, the provocation offered 
by the several British commanders in their widespread 
requisitioning and actual confiscation of patriot prop­
erty, the loyalists* position on the matter, the propa­
gandist activities of the various newspapers and pamphlet­
eers, both for and against the action, the character of 
the properties seized, the types of individuals purchasing 
such property, and the far reaching and many-faceted 
economic, political, and social readjustments caused or 
conditioned by the fact of confiscation all offer oppor­
tunities for the student of this period. It is to be 
hoped that in the near future at least some of these 
problems will be investigated*

Faced with such a variety of possible approaches to 
the general subject the author, influenced by his earlier 
study, decided that an attempt to present, in a compact 
form, the story of the way the several political divisions 
which later formed the United States handled the problem 
as told by their laws, would, perhaps, be more valuable 
than any other system of examination. In the mass of legis­
lation on the matter of confiscation is to be found the basis 
for all the later results of this mode of carrying the 
war to as many of the enemies of the new governments as
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possible, together with the culmination of the bitter 
struggle between the groups opposed to and in favor of 
the step* Certain advantages to be gained from this 
line of approach are immediately evident* Of primary 
importance is the fact that the many laws, related to 
the confiscation of British and loyalist property, are 
still obtainable in complete, contemporary, and legally 
certified form, for every one of the embryonic states 
involved in the war, while other available material is, 
at best, incomplete, and in several observed cases, 
definitely inaccurate and misleading. It is also apparent 
that the laws of the several states, in their develop­
ment from their first tentative Teachings for the desired 
property to their final complexity, present, directly, a 
clear picture of the evolutionary character of colonial 
and revolutionary legislation on an important subject, and 
less directly, a glimpse into the minds of the local leaders 
of these communities during a most critical period of 
history* The first rather timid thrusts against the 
enemies within and without, the exultation of the early 
military successes, the plunge toward despair as the 
trained forces of the wKing of G-reat-Britain" won victory 
after victory over the poorly trained and equipped and 
half mutinous colonial levies, the loss of faith by the 
patriots in their hastily erected governments and in the 
paper currency, backed, in most cases, only by the pledge
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to pay of these extra-legal bodies, the demands for pay 
in something besides valueless certificates by deputations 
from the regiments, the desperate struggle to secure the 
specie so necessary for the purchase of essential munitions 
of war and the respect of the states of Europe, the bitter 
resentment toward those who abandoned their communities 
at the most critical hour, the impotent fury created by 
the news of British outrages finding expression in savage 
attacks upon the only symbols of British authority within 
their grasp, the dawning realization that the almost de­
spaired of victory was at last in sight, the gratitude 
toward the men responsible for that victory, the new 
sense of sovereign authority and dignity, the effort to 
make all possible provisions for a glorious future, and 
finally, with peace with Great Britain an established fact, 
the turning away from the harsh policies of the long 
years of struggle to a more tolerant position may all be 
read in and between the lines of these laws.

However, among the laws themselves, there remains a 
very considerable latitude of choice. The question at 
once arises as to which ordinances may be properly termed 
“confiscation laws.” Even when a decision has been made 
in this case, it is still necessary to further diminish 
the field. By a process which at times may have deviated 
from the scientific and approached the arbitrary, the 
author was able to eliminate certain types of legislation
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as not being entirely relevant to the general story of 
the confiscation of British and loyalist property. Thus, 
the mass of legislation, particularly by the states north 
of the Carolinas, aimed at the harassing and destruction 
of the British sea-borne commerce, by the commissioning 
of privateers, with the concomitant regulations for the 
seizure, condemnation, and disposal of this type of 
enemy property was excluded* Similarly, the laws for the 
prevention of correspondence and trading with the enemy, 
with their provision for the confiscation of any goods 
entering upon this commerce, were ignored. All so-called 
"private acts," treating with individuals or small groups 
under peculiar circumstances, have been omitted, except in 
the rare instances when some important principle found its 
first or clearest enunciation in such an act.

Even after the elimination of so much of the related 
legislation, the remainder was still a formidable bulk.
In order to keep within the modest extent of a paper of 
this character, it has been found necessary to present in 
detail only the most basic acts of each of the divisions 
to be considered* The other enactments will be examined in 
a less comprehensive manner, laying emphasis on those ele­
ments most essential to the development of the confisca­
tion system in each community. When, as is the case with 
annoying frequency in the legislation of this and the 
earlier periods of American history, there is included in
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a law extraneous matter, such portions will be omitted, 
tbeir nature being more or less fully indicated in pro­
portion to their degree of relationship to the major 
topic* By a similar process, when clauses dealing with 
the question of confiscation are, for some unknown reason, 
buried in laws primarily concerned with other matters, 
the significant paragraphs will be divorced from the 
inconsequential ones. An effort has been made to adhere, 
as closely as possible to the laws, formally passed and 
ordered to be published as such by the legislative bodies 
of the several communities* However, in a few instances, 
when the proclamations of the executive, council, or 
military commander-in-chief, or the resolutions of the 
legislature have had the force of law, and have had a 
direct bearing on the development of the general policy 
toward confiscation, they have been included in the ex­
amination.

As it seemed to represent the least awkward and most 
conventional arrangement, the several states have been 
considered in the closest approximation of a chronological 
order, with reference to the date of passage of the major 
confiscation law or laws, that could be attained. Under 
the circumstances, with the necessity in almost every 
case of determining the first actual, general confiscation 
law, it was inevitable that the possibilities of some 
differences of opinion may arise. However, since the plan
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is a matter of mechanical convenience rather than of 
historical necessity, it may serve as well as any other.

While this discussion is limited to the confiscation 
legislation of the several states, and, therefore, does 
not pretend to examine the federal legislation in this 
field during the Revolutionary War, it may be of value to 
note the role of the central authority in promoting the 
enactment, by the states, of such laws. From the earliest 
days of the revolution, the more radical elements had 
denounced both the state and federal governments for their 
reluctance to take drastic legal steps against the loyal­
ists. The chief desire of this group seems to have been 
to effect the seizure of the property of those who opposed 
separation from Great Britain, and to apply it to the 
patriot cause. The increasing popular detestation of the 
tories, coupled with the resentment toward the British 
for the harsh measures directed against the patriots who 
remained in New York City after its capture resulted in
constant pressure upon Congress for the confiscation of3.
the property held by the loyalists.

After a protracted debate, Congress yielded to the 
demands of the radicals, and on November 27, 1777, possi­
bly reacting to the stimulating news of the victory at

3* C.H. VanTyne, The Loyalists in the American 
Revolution (New York; The Macmillan Company^ 1902), chap. III.
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Saratoga, the following recommendation was made:
"Resolved, That it he earnestly 

recommended to the several states as 
soon as may he to confiscate and make 
sale of all the real and personal 
estate therein, of such of their in­
habitants and other persons who have 
forfeited the same, and the right to 
the protection of their respective 
states, and to invest the money aris­
ing from the sales in continental loan 
office certificates, to he appropriated 
in such manner as the respective states 
shall hereafter direct• 4.

Copies of this resolution were forwarded to the govern­
ments of the several states, where they were greeted en­
thusiastically hy the patriots, particularly those of the 
propertyless classes* Thus, the states could proceed 
with the business of confiscation with the approval and 
encouragement of the Continental Congress.

4* Journals of the Continental Congress (V/ashing- 
ton; United States Government Printing Office, 1913), 
vol• IX* , p* 9 71.
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VERMONT
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When mention is made of the states taking part in 
the Revolutionary War, the traditional phrase, "the 
thirteen original states,” almost invariably is brought 
to mind. While it is, of course, quite correct to say 
that the war against Great Britain was fought by a 
group of thirteen states, a definite injustice is being 
done to another community which, although consistently 
ignored by its neighbors, and denied membership in the 
Continental Congress, made a very definite contribution 
to the final success of the Americans. The material and 
moral effects of the capture, on May 10, 1775, of Fort 
Ticonderoga, and victory at Bennington, on August 16, 
1777, did much to encourage the patriots during two pe­
riods of crisis.

It is one of the ironies of history that Vermont,
as a separate entity, had its beginnings in a squabble
between Sir Henry Clinton, Royal Governor of New York,
and Benning Wentworth, Royal Governor of New Hampshire,
over the question of jurisdiction of certain crown lands

5.
lying west of the Connecticut River. The motive for the 
governors’ contentions lay in the rights of each to ex­
act fees from all persons receiving patents to lands in

5* E.D. Collins, A History of Vermont (Boston: Ginn 
& Company, 1903), p. 66-67.
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their respective colonies. The dispute was referred to 
the Privy Council, and in 1764, an Order in Council de­
clared the Connecticut River to be the boundary between 
the two provinces. As a result, the grants made by Gov­
ernor Wentworth became a part of New York. Since the New 
Hampshire executive had been far more active in granting 
lands than his New York rival, the country came to be 
known as the New Hampshire grants. The settlers paid little 
attention to the technicalities of the jurisdictional 
controversy until the government of New York began to 
make grants of lands already held under the New Hampshire 
titles, and to commence suits to vacate the titles of the 
original grantees. The infuriated settlers began to make 
preparation to resist by force any attempt to serve writs 
of eviction and ejectment. Since the government of New 
Hampshire was powerless to aid them, these men set up what
amounted to an independent revolutionary government and

6.
proceeded to defy the authorities of New York.

This incipient civil war was cut short by the outbreak 
of the struggle with the mother country. The triumph of 
the nGreen Mountain Boys” at Ticonderoga was rewarded by 
the Congress, which voted to pay the Vermont soldiers for 
their services, and recommended that a regiment be raised 
in the New Hampshire grants. However the pressure brought

6. Collins, A Hi story of Vermont, p. 70-89.
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to bear on Congress by the powerful New York delegation 
destroyed the value of* this apparent recognition.

However,. New York soon found itself very much occupied
with the war, and the settlers of the New Hampshire grants,
taking advantage of this opportunity, issued, on January
15, 177 7, a formal declaration of independence. The New
York delegation at once protested to Congress, and, after
several preliminary measures, a committee cf the whole of
that body resolved, on June 30, 1777, that it could not
"countenance or recommend any thing injurious to the
rights and jurisdictions of the several states therein

7.
represented," and that the inhabitants of the New Hampshire 
grants could not be justified in their declaration of in­
dependence. The petition of the Yermont government for 
the privilege of sending delegates to Congress was denied. 
The Yermonters ignored these setbacks, and continued their 
independent and sovereign existence until, in 1791, the 
State of Yermont became the fourteenth member of the fed­
eral union.

With its independence established, in 1777 the new 
state turned its attention to the war with England. In the 
early summer Burgoyne commenced his march to the south. The 
Yermont Council of Safety began to consider the raising of 
troops to protect the state. Among the relatively poor

7. Z. Thompson, Hi story of Yermont, Natural, Civil,
and Statistical (Burlington: Chatmcey Goodrich, 18421, p. 259.
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the Green Mountains there were few who were loyal to the 
remote British government, and there were many eager vol­
unteers for the militia* Unfortunately, however, there was 
no money with which to equip and pay the potential soldiers.

The recently created government, faced by this problem, 
solved the financial question, and the loyalist question by 
a single simple resolution. The whole matter is briefly and 
clearly summarized in the following letter, written by Ira 
Allen, Secretary of the Council of Safety:

The Council of Safety had no money 
or revenue at command, their powers and 
credit were not extensive, and all ex­
presses were supported at their private 
expence; yet in this situation it became 
necessary to raise men for the defence 
of the frontiers, with bounties and wages; 
ways and means were to be found out, and the 
day was spent in debating on the subject;
Nathan Clark, not convinced of the prac­
ticability of raising a regiment, moved 
in Council, that Mr. Ira Allen, the Young­
est member of Council, and who insisted 
on raising a regiment, while a majority 
of the council were for only two compa­
nies, of sixty men each, might be requested 
to discover ways and means to raise and 
support a regiment, and to make his report 
at sun-rising on the morrow. The Council 
acquiesced, and Mr. Allen took the matter 
into consideration. Next morning, at sun- 
rising, the council met, and he reported 
the ways and means to raise and support 
a regiment viz. that the Council should 
appoint Commissioners of Sequestration, 
with authority to seize the goods and 
chattels of all persons who had or should 
join the common enemy; and that all proper­
ty so seized should be sold at public 
vendue, and the proceeds paid to the 
Treasurer of the Council of Safety, for 
the purpose of paying the bounties and 
wages of a regiment forthwith to be
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raised for tlie defence of the State.
The council adopted the measure, and 
appointed officers for the regiment.. . . . This was the first instance in 
America of seizing and selling the property of the enemies of American independence• 8.

On July 15, 1777, Xra Allen’s plan was accepted. Although 
legislation involving, more or less incidentally, the con­
fiscation of British and loyalist property was passed long 
before the Vermont resolution, there is little doubt that 
Xra Allen was correct in claiming for his state the dis­
tinction of having passed the first general confiscation 
act* While this measure was extremely simple, and devoid 
of any administrative provisions, it should be noted that 
the members of the Vermont Council of Safety were, in gen­
eral, men entirely without experience in legislative methods. 
It should also be noted that the relatively few loyalists 
in Vermont were, in almost every case, Imown to the members 
of the Council. In this connection, a letter sent by 
Thomas Chittenden, President of the Council of Safety, to 
Major-General Lincoln is of interest.

In Council of Safety,
89th August, 1777 The following contains a list of the Tories of this State, and the Sev­eral Crimes with which they Stand Charged:(a list of fourteen names follows)The above are the whole which the Council have in Custody except some few who have been Brought in so late the evidence have 

not as yet arrived.X am Dear General your most obedient 
Humble Servant, 9.

8. E.P. Walton, Records of the Council of Safety and 
Governor and Council of the State of Vermont (Montpelier: 
J.&J.M. Poland, 1875), vol. I., p. 134-135.

9. ibid., p. 153.
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Wliile it cannot be inferred that the fourteen offenders 
mentioned in President Chittenden1s letter constituted the 
whole of the loyalist movement in Yermont, it is at least 
indicative of the small number who were in open opposition 
to the revolutionary government♦

On July, 28, less than two weeks after the passing of 
the confiscation resolution, the following letter of instruc­
tion was ordered sent to each of the Commissioners of Seques­
tration appointed under the original act:

To _____________ :
You are hereby required (agree­

ably to a previous resolve of this 
Council) to seize all lands, tenements, 
goods and chattels of any person or 
persons in this State; whom you know or 
may hereafter learn, to have repaired 
to the enemy, and a true inventory to 
take thereof, and return to this Coun­
cil, except articles as are wanted for 
the use of the army; which are wanted at 
Manchester or elsewhere, where there is 
a contractor to receive and pay for them.
You will appoint three persons noted
for good Judgment, who are, after being
duly sworn, to apprize the same; and
all the movable effects you are to sell 
at public vendue, except such necessaries 
as humanity requires for the support of 
such families. And after paying neces­
sary charges you are to remit the re­
mainder of the money to this Council.
You will take the natural and artificial 
marks of every creature you shall re­
ceive, or take, and their age, from 
whom they came, for what sold, and to 
whom sold. You are to lease out all 
such lands and tenements at a reason­
able price, not exceeding two years, 
giving the preference to such persons 
as have been drove from their farms by 
this war. You are farther authorized
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to arrest any person, or persons you 
sliall have sufficient grounds to be­
lieve are enemies to the liberties of 
this and the United States of America, 
and all such persons as you shall ar­
rest you will seize all their movable 
effects (where there is danger of their 
being embezzled) and keep in safe cus­
tody until after trial* If they are ac­
quitted, to give unto such person or 
persons such seizures; but if found 
guilty, to make return to this Council.
You are to call to your assistance 
such person or persons as you shall 
find necessary, keeping regular accounts 
of all your procedures.

By order of Council 10.
Ira Allen, Secy.

In this manner, the small farming community of Yermont 
not even possessed of a recognized status, except as a 
part of New York in revolt against the authority of that 
state, anticipating the recommendation of the Continental 
Congress by more than four months, and the governments of 
the thirteen original states by longer periods, gave the 
first impetus to the movement for the confiscation of the 
property of loyalists and British subjects which was to 
play such an important part in the prosecution of the war 
for independence.

It is difficult, in the light of the complicated 
machinery required in the majority of the states to carry 
out the work of confiscation, to believe that the highly 
informal arrangements worked out by the Yermont Council 
of Safety could meet with any appreciable measure of

10. Walton, Records of the Council of Safety and
G-overnor and Counci 1 of the State of Vermont, vol. I. , p. 137
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success, but a student of the military side of the revolu­
tion in the state says that the bounties offered by the 
defense-confiscation resolution to those who should enlist
in the two new regiments were paid, from the proceeds of

11.the sale of loyalist property, within fifteen days. This 
amazing speed, however, could only have been made possible 
by the existence, within easy reach of the authorities, of 
large amounts of personal property, readily convertible 
into money.

The period of the first harvest of the proceeds of the 
sale of loyalist property soon passed, and the Council was 
obliged to resort to other expedients. As reports of the 
existence of loyalist estates which had escaped the notice 
of the Commissioners of sequestration began to come before 
the Council, that body began to take a hand in the proceed­
ings. By a series of orders, the Council directed the va­
rious Commissioners to seize certain specified estates. 
Thus, on August £9, 1777, the following order was addressed 
to David Fasset, one of the Commissioners:

Sir,  You are to proceed to the
house of Mr. John Munro of Shaftsbury, 
and seize all his Lands and effects of 
whatsoever name or nature, and bring all 
his writings, Together with all his 
Movable effects to this Council, ex­
cepting Two cows & such effects as are 
wanted for the Support of said Munro’s

11. R.E. Robinson, Yermont, A Study of Independence 
(Boston: Houghton, Mifflin, & Company, 1892) ,
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Family, which you are to leave with 
the Woman, Taking a proper account 
of them* IS.

By order of Council.
The above order is typical of the manner in which the major 
part of the confiscation process was carried on after the 
first few weeks* The Commissioners of Sequestration con­
tinued to hold office, but their duties became largely ad­
ministrative, connected with the preservation, leasing, and 
sale of the confiscated property, and carrying out the 
confiscation orders of the Council of Safety, rather than 
initiatory, in the moving against the estates of suspects.

At times, the Council ignored the Commissioners, and 
turned to other revolutionary bodies for aid in proceed­
ing against the estates of suspects. An example of this is 
to be found in a resolve of January 6, 17 78:

Resolved that it be recommended 
to the Committee of Safety Convened 
in Convention for the Towns of Shafts- 
bury, Bennington Sc Pownal, to Strictly 
Examine into the particular circum­
stances of the Estates of all such per­
sons as they have had under Immediate 
examination & are deemed to be Enemies 
to this and the United States of A- 
merica, Sc as soon as may be Transmit 
to this Council a Copy of their Opinion 
of all or any part of Estates that are 
Justly forfeited to this State. 13.

12. Walton, Records of the Council of Safety and 
Governor and Council of the State of Vermont, vol. I., p. 151

ibid. p. 203.
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This division of jurisdiction over the loyalistsT 
estates led to confusion among the various individuals and 
bodies concerned with the matter. Particularly trouble­
some was the question of territorial jurisdiction between 
the several Commissioners of Sequestration. After settling 
several of these controversies by special resolutions, the 
Council of Safety issued the following general order:

In Council of Safety,
19 January 1778 

Whereas sundry Inconveniences have 
arose by reason of the Commissioners of 
Sequestration Interfering one with the 
otherj therefore Resolved that no Commis­
sioner of Sequestration for the future be 
allowed to Transact Bisiness for this 
State in any Town where there is a Com­
missioner appointed. And when any 
Commissioner has Transacted Bisiness be­
fore this date in any Town where there 
is a Commissioner now appointed, they 
are directed to Transfer their bisiness 
done in sd. Town over to said Commissioner.

By order of Council. 14.
However, it became increasingly more apparent that the 

improvised machinery for the confiscation of loyalist prop­
erty was inadequate. There was no formal method of procedure 
by which the charges against suspects could be investigated, 
and a legal judgment rendered. Also, the system, if it 
could be so called, worked many hardships upon those who 
were so unfortunate as to have been associated with the 
proscribed persons, either as business associates, or as

14. Walton, Records of the Council of Safety and G-overnor
and Council of the State of Vermont, vol. I., p. 209.
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creditors. Since there had been made no provision tor the 
collection of debts owing to the loyalists, the system was 
popular with a part, at least, of the people of the state.

In a final effort to solve the numerous problems 
arising out of Mr. Ira Allen*s scheme for raising funds, 
the generally inactive Vermont Assembly, by a resolution, 
ordered the Governor and Council to dispose of all remain­
ing ”toryn estates. This resolution was passed on March 26, 

15.
1778, and on the same day the Governor and Council worked 
out the permanent system. The order providing for the 
purpose follows:

State of Vermont, Windsor 
26 March, 1778 

In Council 
Whereas it is Absolutely necessary 

that a Court be appointed to Confiscate 
& order the Sale of the Estates both Real 
& Personal belonging to the Enemies of 
the United States So which lies within the
Limits of this State And whereas the
Honorable the General Assembly of this 
State have impowered the Governor & Coun­
cil to Determine the Same, therefore Re­
solved, that his honor the Lt. Governor 
with Gen. Jacob Bayley, Major Thomas 
Murdock, Col. Peter Olcott, Benjamin 
Emmons, Esquire, Paul Spooner, Esquire,
Col. Benjamin Carpenter (any four of whom 
to be a quorum) be So are hereby appointed 
a Court So Impowered to Confiscate and 
order Sale to be made of all such Lands So 
Estates as shall by Sufficient Evidence 
appear to be forfeited within the County 
of Cumberland, and order the produce of 
the Same into the Treasury of this State.
They are also impowered to appoint Com­
missioners to Adjust and Settle the 
accounts of the creditors to said Estates, 
and order payment for the Same, and Also

15. Walton, Records of the Council of Safety and Governor 
and Council of the State of Vermont , vol. I., p. 235.
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to settle the accounts of the Soldiers 
& others in the service of this State 
the Last Campaign, & give orders to 
the Treasurer or his Clerk for the pay­
ment thereof* 16*

By order of the Governor and Council.
On the same day the Council voted, "that his Excellency, the
Governor and Council that Lives in the County of Bennington
he a Court to Confiscate the Estates of those persons that
are Enemies, in the same form as those in the County of

17.
Cumberland are.” Bennington County included the rest of the 
state, since by an act of March 17, 1778, all of western 
Vermont had been incorporated into that county.

These steps of the Governor and Council bring to an 
end the development of confiscation legislation in Vermont. 
Although the Assembly and Council frequently refer to the 
subject after the creation of the Court of Confiscation, 
the legislation is either in the form of resolutions 
requesting the court to carry out the sale of such property 
as soon as possible, or private acts for the relief of 
individuals whose estates have been seized, or for the 
seizure of estates not yet confiscated by the court or 
Commissioners of Sequestration.

16* Walton, Records of the Council of Safety and
Governor and Council of the State of Vermont, vol. I., p. 248.

ibid. p. 235.
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First among the states forming the union under the 
Continental Congress to provide for the confiscation of 
the property of the loyalists was, rather strangely, con­
sidering its location with regard to the centers of opposi­
tion to British authority and the early theatres of war, 
North Carolina* As early as November 22, 1776, the Assem­
bly of that state had issued:

An Ordinance to empower the Gov­
ernor to issue a Proclamation requiring 
all Persons who have at any Time, by 
talcing Arms against the Liberty of 
America, adhering to, comforting or ab- betting the Enemies thereof, or by Words 
disrespectful, or tending to prejudice 
the Independence of the United States 
of America, or of this State in partic­
ular, to come in, before a certain Day 
therein mentioned, and take an Oath of 
Allegiance and make Submission on Pain 
of being considered as Enemies, and 
treated accordingly. 18.

This act offered a free pardon to any person, formerly 
having consorted with or aided the British, who, within 
ninety days after the proclamation of the opportunity, 
would appear at any state or county court, or before any 
Justice of the Peace, and take an oath of allegiance to 
the new government of North Carolina, to agree to do every­
thing in his power to maintain and defend it, and to 
forever refrain from any act or word calculated to destroy 
or injure it in any manner. Those neglecting or refusing 
to take the oath within the time limit set, were declared

18. J. Iredell, Laws of the State of North Carolina 
(Edenton: Hodge & Wills, M,DCC ,XCI) , p. 281.
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incapable of bringing any suit or indictment, or of
making any defense against any suit or indictment, in
any court within the state. They were also barred from
the right to purchase or transfer any real estate.
Finally, any real estate in their possession was declared
to be, after having been so declared by a jury, forfeit
to the state. The question of what to do with the property
of loyalists openly at war with the new government, or of
British subjects was specifically referred to the future

19.
consideration of the legislature.

In spite of the provision for confiscation contained 
in the above act, it is not, in the proper sense of the 
word, a confiscation act. The obvious purpose was to per­
suade as many as possible of the mild tories to return to 
the service of the revolutionary government of North Car­
olina. The provisions for virtual outlawry, and forfeiture 
were merely expressions of the then common penalties for 
those guilty of a felony for which capital punishment was 
not provided. It is to be doubted that more than an in­
significant number of proceedings were ever instituted 
under this act.

As the war continued, the state began to feel the need 
for stronger measures against those of its residents and 
former residents who had allied themselves on the side of 
the British government. Prosecutions were commenced under 
the British law against treason, commonly known as the

19* Iredell, Laws of the State of North Carolina, p. 281
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wstatute of Edward XII,n but the definitions of what 
constituted treasonable acts contained in this ordinance 
did not, in many cases, cover offenses which were treason­
able in the eyes of the patriots, and the barbarous pen­
alties provided by the English act led to frequent ver­
dicts in favor of the defendants by Juries unwilling to 
be party to such medieval punishments.

As a result, pressure was brought to bear upon the 
Assembly to enact a statute defining and providing 
penalties for treason and misprison of treason more ac­
ceptable to conditions in America* On April 8, 1777, the 
Assembly passed,

An Act declaring what Crimes 
and Practices against the State 
shall be Treason, and what shall be Misprison of Treason, and Providing 
Punishments adequate to Crimes of 
both Classes, and for preventing the 
Dangers which may arise from Persons 
disaffected to the State* 20.

This act provided that all persons living within the limits
of North Carolina, or voluntarily entering the state, were
bound to render to it allegiance. If any person falling
under the above classification should accept a commission
from the king of England, any officer under his authority,
or any other enemy of the United States, levy war against
the state, assist in any way the enemies of the state,
plot against the state, recruit, or attempt to recruit,
soldiers for any enemy, or supply any form of intelligence

20. Iredell, Laws of the State of North Carolina» p. 284.
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to any enemy, and be legally convicted, on the evidence 
of tttwo sufficient Witnesses,” or public confession, by 
a properly chosen jury, he would be adjudged guilty of 
high treason and suffer death without benefit of clergy, 
and the forfeiture of all estates and other property of 
every type* Attempting to convey intelligence to the 
enemy, speaking or writing against the public defense, 
inciting the people to resist the government of the state, 
discouraging enlistments, inciting the enemy, or resist­
ing the laws passed for the common defense were declared to 
be misprison of treason, punishable by imprisonment for
the remainder of the war, and forfeiture of one-half of

21.
all property possessed by the offender.

All former officers under the British government, 
together with all persons having ntraded immediately” to 
Great Britain or Ireland within the ten years prior to 
the publication of the act, or having acted as factors, 
agents, or storekeepers, either in North Carolina or any 
other part of the United States, for any merchant residing 
in England or Ireland were given the choice of taking an 
oath of allegiance or leaving the state. Those refusing to 
take the oath were required to depart for ”Europe or the 
West Indies” within sixty days. Permission was granted to 
those selecting exile to sell their estates, and, after

21. Iredell, Laws of the State of North Carolina, p. 284.
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satisfying all their just debts, to export the remainder
in the form of produce, with the exception of provisions
and naval stores* It was also made possible for such a
person to appoint an agent to dispose of any property
unsold at the expiration of the sixty days of grace. If,
however, any property remained unsold at the end of three
months, it was to be automatically forfeited to the state.
Any of the above classes of persons who returned were to££.
be adjudged guilty of treason.

The penalties of forfeiture imposed upon those found 
guilty of higb treason or misprison of treason were, of 
course, the continuation of the traditional usages of the 
English law. However, in the provision for the forfeiture 
of any of the property belonging to exiles which remained 
unsold for over three months, it is possible to note the 
beginnings of a movement against the property of all those 
who were unfriendly to the American side of the revolution. 
This desire to combine revenge upon the opponents of the 
new order of things with very practical benefits to the 
poverty-stricken revolutionary government, began to grow 
steadily, particularly among the poorer classes and the 
farmers, as the costs of the war made successively heavier 
tax impositions necessary. Many of the loyalists had fled, 
leaving their estates vacant, and the patriots of the

2£* Iredell, Laws of the State of North Carolina» p. £85.
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vicinities of tiLe abandoned properties had the option of 
paying taxes for the protection of enemy property, or 
allowing wanderers and vandals to destroy potential 
sources of income for the state and for individuals.

With the available sources of revenue being worked 
to the utmost limits without raising more than a small 
part of the funds necessary to meet the demands of the war, 
and with the more frequent recourse to borrowings and the 
issuance of fiat money destroying what was left of the
people*s confidence in the credit of the state, the more
conservative members of the Assembly began to be less hos­
tile to the proposition that the lands of all enemies of 
the state be confiscated. As a result, the Assembly, in 
the November session of 1777, passed:

An Act, for confiscating the Prop­
erty of all such Persons as are inim­
ical to the United States, and of such 
Persons as shall not, within a certain 
Time therein mentioned appear and sub­
mit to the State whether they shall be 
received as Citizens thereof, and of 
such Persons as shall so appear and
shall not be admitted as Citizens, and
for other purposes therein mentioned. £5.

Since this act is unusually brief, and may be of interest
as a specimen of this type of legislation, it is here
recited in full:

Whereas divers Persons who have

£3. W. Clark, The State Records of North Carolina 
(Goldsboro: Nash Brothers, 1903), vol. I., p. 1£3.
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heretofore owned and possessed lands, 
Tenements and Hereditaments, and also 
movable Property in this State, have 
withdrawn themselves from the same, and 
attached themselves to the Enemies of 
the United States of America; and also 
divers Persons who have withdrawn to 
Places beyond the Bounds of any part 
of the United States, in order to a- 
void bearing their proper and equal 
Part in Defence of the Freedom and 
Independence of the same; and also 
divers Persons who having been beyond 
the Bounds of the United States at 
the Beginning of the present War, have 
failed to return and unite their Ef­
forts for the common Defence of American 
Liberty; and it is expedient and just 
that every Person for whom Property is 
protected in any State should be and 
appear within the same, or join in 
Defence thereof whenever the same is 
threatened or invaded; and it is also 
just that a reasonable Time be given 
for such as have it in their Power to 
alledge favourable or mitigating Cir­
cumstances to induce this State, ever 
attentive to the Rights of natural 
Justice, and ever ready and willing to 
receive to Grace and Favour all who 
are sincerely attached to Liberty, to 
receive them as Citizens, and restore 
them to the Possessions which once be­
longed to them*
II* Be it therefore Enacted by the 
General Assembly of the State of North 
Carolina, and it is hereby Enacted by 
the Authority of the same, That all 
the Lands, Tenements, Hereditaments, 
and moveable Property within this State, 
and all and every Right, Title and In- 
trest therein, of which any Person was 
seized or possessed, or to which any 
Person had Title on the Fourth Day of 
July in the Year One Thousand Seven 
Hundred and Seventy Six, who on the 
said day was absent from this State and 
every Part of the United States* and 
who still is absent from the same, or 
who hath at any Time during the present
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War attached himself to, or aided or 
abetted the Enemies of the United 
States, or who has withdrawn himself 
from this or any of the United States 
after the Day afore mentioned, and 
still resides beyond the Limits of the 
United States, shall and are hereby 
declared to be confiscated to the Use 
of this State; unless such Person 
shall, at the next General Assembly 
which shall be held after the first 
Day of October, in the Year One Thou­
sand Seven Hundred and Seventy Eight, 
appear, and be by the said Assembly 
admitted to the Privilege of a Citizen 
of this State, and restored to the 
Possessions and Property which to him 
once belonged within the same.
III. Provided, That this Act shall not 
extend to such Persons as are, or have 
been actually employed in the Service 
of the United States, or any of them, 
and have not deserted to the Enemy, or 
traitorously violated their Trust, as 
are imprisoned, of unsound Mind, or 
under the Age of Twenty One Years.
IT. And provided also, That nothing 
herein contained shall be construed to 
give Permission to such Persons as 
have removed themselves, or have been 
removed under the compulsive Authority 
of any Law of this State, or who have 
removed themselves to avoid taking the 
Oath of Allegiance to this State, to 
return thereto, or to avoid any Sales 
of Lands, Tenements, Hereditaments, or 
movable Property, by such Persons 
bona fide made before their Departure 
or pursuant to an Act of Assembly, 
passed at the last session of this 
Assembly intituled, An Act for de­
claring what Grimes and Practices 
against the State shall be Treason, and 
what shall be Misprison of Treason, and 
providing Punishments adequate to 
Crimes of both Classes, and for pre­
venting the Dangers which may arise 
from Persons disaffected to the State. 24.

£4. Clark, The State Records of North Carolina, 
p. 123-124.
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While it is possible that the members of the North 
Carolina Assembly knew that the Continental Congress was 
preparing a resolution requesting the states to move 
against the property of the loyalists, it seems certain 
that their action was entirely independent of that by 
Congress, coming as the result of the local demand for 
such legislation. At the same session, the lav/ against 
treason was revised and strengthened by the following 
act:

An Act to amend an Act for de­
claring what Crimes against the State 
shall be Treason, and what shall be 
Misprison of Treason, and providing 
Punishments adequate to Crimes of both 
Classes, and for preventing the Dangers 
which may arise from Persons disaffected 
to the State. 25.

This act made improvements in the machinery of enforcement 
established in the earlier lav/. It also empowered justices 
of the several courts having cognizance of the crimes in­
cluded in the act, to permit, at their discretion, persons 
refusing to take the oath of allegiance to remain within 
the state. If, however, any such person should leave the
state without permission from the governor and council,25.
his estates became automatically forfeited to the state.

It is clear that the confiscation act of November, 
1777, by which the estates of absentees and loyalists

25. Iredell, Laws of the State of North Carolina, p. 321.
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were, under the conditions outlined above, declared 
to be forfeited to the state, was little more than an 
empty gesture to intimidate those in opposition to the 
revolutionary government, since it provided no machinery 
by means of which the penalties could be put into opera­
tion, It had given those subject to its penalties the 
privilege of appearing before the first session of the 
General Assembly, convened after October 1, 1778, and 
there attempting to prove their loyalty to the new gov­
ernment. Naturally, few availed themselves of this very 
dubious favor.

After waiting until January for the erring ones to 
appear for absolution, the Assembly enacted a law of a 
very different character, entitled:

An Act to carry into Effect an 
Act passed at Newbern in November, in 
the Year One Thousand Seven Hundred and 
Seventy-Seven, entitled, An Act for con­
fiscating the Property of all Persons as 
are inimical to this or the United States, 
and of such Persons as shall not within 
a certain Time therein mentioned appear 
and submit to the State whether they 
shall be received as Citizens thereof, 
and of such Persons who shall so appear 
and shall not be admitted as Citizens, 
and for other Purposes therein mentioned; 
and for other Purposes. 26.

By this act, the General Assembly attempted to supply a
complete answer to the problem of confiscation. After
reciting the provisions of the act of November, 1777,

26. Iredell, Laws of the State of North Carolina, p. 364.
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the new law provided that all lands, tenements, heredita­
ments, or movable property located within North Carolina, 
and belonging to any person or persons coming within the 
description cited in that act, were forfeited to the state. 
It further provided that three Commissioners should be ap­
pointed by the county court for each county. These officers 
were required to post a bond, guaranteed by three or more 
acceptable sureties, of two hundred and fifty thousand 
pounds, to be placed in the hands of the governor, for 
the faithful discharge of their duties. The commissioners 
were also required to take the oath of allegiance, and the 
following oath of office:

I A.B* do swear that I will faith­
fully discharge the Trust reposed in me 
as a Commissioner, to the best of my 
Kno¥brledge according to Law; and that I 
will fully account for all Money or 
Bffects that shall come into my Hands 
in consequence of my Appointment, as the 
Law directs. So Help Me God. 27.

The commissioners, or a majority of them, in each 
county were authorized to take possession of all types of 
real and personal property, declared forfeited by the act, 
and to make out receipts or discharges which would for­
ever indemnify any persons delivering up or paying the 
same against any future claim whatsoever.

In order to ascertain that they had knowledge of all 
forfeitable property, the commissioners were authorized 
to order the constables of their respective counties to

27* Iredell, Laws of the State of North Carolina, p. 364.
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summon all the inhabitants of* the counties to appear be­
fore them, and give, on oath, an account of all forfeitable 
property within the county. If any person failed to answer 
this summons, or refused to give the account required, he 
or she, at the order of the commissioners, could be placed 
in the county gaol until the desired information was
supplied* Warrants could be issued for the arrest of such28.
offenders.

As a check upon the commissioners, the county courts 
were declared to have the same power to require sworn 
statements as to forfeited property in their possession 
from the members of the commissions for their respective 
counties, as the commissioners had respecting other persons.

The commissioners were required to keep a book, in 
which was to be entered all properties forfeited by the act, 
the names of the former owners, all claims upon such prop­
erties, all debts owing to the former owners, and all 
creditors of any persons described in the act. Reports of 
their proceeding were to be submitted to the county 
courts at each session of the latter.

The county courts were authorized to fill vacancies 
occurring in the commissions, and to remove commissioners if 
it became necessary. They could also order the commissioners 
to rent any forfeited lands, in tracts of not more than 
six hundred and forty acres each, for periods of not more 
than one year. The courts were directed to order all negroes,

28. Iredell, Laws of the State of North Carolina, p. 365.
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and other personal property, forfeited by the act, to 
be sold at public auction. The commissioners were to 
supervise all sales of forfeited property, and all sales 
and contracts made by them were declared to be good and 
valid.

It was provided that wives and children of absentees 
were to be allowed, from the estate, the amount by law 
made allowable in cases of intestacy.

If the forfeitable character of any estate was 
attacked, the county courts were ordered to stay all 
further proceedings, and refer the case, with all par­
ticulars to the district courts. If any real or personal 
estate belonging to any orphan or other person not com­
prehended in the descriptions of the act should be sold, 
the amount of the sale, with six per cent, interest, was 
to be returned*

Persons having just claims against any of the estates 
forfeited under the act were to be reimbursed, either in 
full or in part, depending upon the amount realized from 
their sale.

Commissioners for the forfeiture of absentees’ 
estates were granted the same legal remedies, and subject­
ed to the same penalties, as state officials charged with 
the collection of public taxes. As compensation for their 
services, the commissioners were allowed two percent of
all net sums realized by them in the conduct of their

29.
offices.

29. Iredell, Laws of the State of North Carolina, p. 365.
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All entries, made or to be made, of any lands coming 
within the meaning of the confiscation acts, were declared 
to be void, with the exception of a certain tract, previous­
ly disposed of by the Assembly.

The clerks of each county court were required to trans­
mit to the Assembly a complete transcript of the reports 
made by the commissioners.

Citizens owing debts to absentees were authorized to 
make payments to the commissioners, who were ordered to 
give suitable discharges, protecting the holders from any 
future claim on the part of the original creditor.

If any absentees left behind them aged or infirm 
parents, dependent on them for their subsistence, the 
superior court of the district, upon application from 
such parent, was instructed to set off as much of the es­
tate as the petitioner had been accustomed to receive,
together with as much more as should be necessary, for the

30.
subsistence of such person during his or her life.

In spite of the elaborateness of the act of January, 
1779, the confiscation of the loyalists’ property did not 
proceed as smoothly or as rapidly as the members of the 
G-eneral Assembly desired. Particularly irritating was the 
fact that the commissioners had entirely failed to move 
against some of the most valuable of the estates known to

30. Iredell, Laws of the State of North Carolina, p. 366.
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belong to loyalists or absentees. To provide for the 
seizure of these properties, and to make improvements 
in the machinery established by the act of January, the 
General Assembly, in October session, 1779, passed:

An Act to carry into effect an 
Act passed at Newbern, in the Year One 
Thousand Seven Hundred and Seventy- 
Seven, intituled, An Act for confisca­
ting the Property of all such Persons 
as are inimical to this or the United 
States, and of such Persons as shall 
not within a certain Time therein men­
tioned and submit to the State whether they shall be received as Citizens 
thereof, and of such Persons who shall 
so appear and shall not be admitted as 
Citizens, and for other Purposes there­
in mentioned, and for other Purposes. 31.

In order to make certain the seizure of the more im­
portant estates which had escaped the attention of the 
commissioners, this act specifically named seventy-five 
persons and commercial establishments, including one 
company located in London, and declared that all real 
and personal property, of any type whatsoever, which had 
been in their possession on July 4, 1776, or at any time 
since, was forfeited to the state. New commissioners 
were to be appointed, in the same manner as set forth in 
the Act of January, 1779, Their bond was to be placed, 
at the discretion of the county courts, at between one 
hundred thousand and five hundred thousand pounds. The 
powers of the commissioners remained substantially the same.

31. Iredell, Laws of the State of North Carolina, p. 379.
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It was provided that all persons owing any debt, 
payable in sterling, to any of the persons whose property 
was subject to confiscation could meet their obligation 
in the current money of North Carolina, at the rate of 
one hundred and seventy-five pounds current money for every
one hundred pounds sterling.

The right of the county courts to fill vacancies in
the county commissions was continued, with the proviso that 
there be not less than seven justices present when any ap­
pointment was made.

In place of the system of rentals, it was provided 
that the commissioners sell all the property, both real 
and personal, in their possession, by public auction, to 
be held at the court house of the county in which the prop­
erty was located. The sales were to be held during the 
period of the court sessions, and were to be advertised In 
the Virginia and South Carolina G-azettes, for at least one 
month before the day set. Notices were also to be set up 
in the most prominent places within the county. The lands 
were to be sold in tracts, at the discretion of the com­
missioners, with the proviso that no tract contain more 
than six hundred and forty acres. Surveyors were to be 
appointed by the commissioners, and charged with the work 
of laying off the tracts.

The commissioners were authorized to accept one-half 
of the purchase price in cash, at the time of the sale, 
and to take bonds, payable in six months to the governor
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or the commander-in-chief for the use of the state, for 
the payment, within six months, of the remainder. Full 
power was granted, to any two of the commissioners, to 
execute to any purchaser a deed of bargain and sale, or 
any other legal form of conveyance, for any tract or tracts 
purchased under the terms of the act. These deeds were 
declared to be valid, any law to the contrary notwith- 
standing.

Surveyors, appointed by the commissioners, in pur­
suance of the act, were to be paid eight pounds for every 
tract of six hundred and forty acres laid off, and a pro­
portional amount for smaller tracts.

The act of January, 1779 was repealed.
Wives or widows of any person falling under the pen­

alties of the confiscation act were not to be denied their 
right of dower. Household furniture and provisions belong­
ing to the wives, widows, parents, or children of offenders 
were to be exempted from seizure.

Commissioners appointed under the act of January,
1779, were to be held accountable to the treasurer of the 
district for all sums of money received by them in carrying 
out their duties.

If any recovery should be obtained, by anyone at some 
subsequent time, against any person for any sums of money 
paid in consequence of the act, the state agreed to make
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good all such sums, together with any damages which 
might have accrued.

The law of November, 1779 having set up an efficient 
mechanism for the purpose, the process of the confiscation 
and sale of loyalist and British property went rapidly a- 
head. However, it was natural that certain abuses should 
arise, and certain shortcomings develop as the law was 
applied. To provide for the correction of these faults, the 
General Assembly, in September, 1780, passed the following 
act, entitled:

An Act for securing the quiet and 
inoffensive Inhabitants of this State 
from being injured, for preventing such 
Property as hath or may be confiscated from being devastated or destroyed, and 
for other Purposes. SB.

In the preamble, which states that there have been 
many complaints of violence and barbarity on the part of 
the officers acting for the commissioners, or often on 
their own initiative, in the frequently illegal seizure 
of the property of those suspected of being loyalists, 
there is to be found the almost inevitable result of 
granting such broad, quasi-judicial powers to commissions 
made up of local patriots, often more noteworthy for their 
devotion to the cause of independence than for their legal 
training, or impartial judgment.

3B. Iredell, Laws of the State of North Carolina, p. 405.
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To prevent the destruction of many estates which 
had been abandoned by their owners and had not been 
disposed of by the commissioners, it was ordered that 
the commi ssioners for each county, or, if no commission­
ers had been appointed, the sheriff or coroner should 
take measures to protect such property* All other persons 
except the commissioners, sheriffs, or coroners were 
prohibited from taking possession of loyalist property, 
except through legal purchase under the law of November, 
1779. These provisions were to be enforced by the gover­
nor and the board of war. Confiscated negroes, not other­
wise disposed of, were to be hired out, until February 1, 
1781, by the commissioners* The act then abruptly, in 
true colonial manner, plunges into a series of regula­
tions designed to discourage the apparently common prac­
tice of raiding the northern part of South Carolina and 
carrying off every article which could be moved.

At this same time, the operations of the British 
forces in South Carolina were having a very depressing 
effect upon the real estate market, particularly on the 
sale of confiscated loyalist property. Since the lands, 
as well as other property, were required by law to be 
sold at public auction, and since the more conservative 
elements of the population had no inclination to pay out 
their money on so speculative an investment, a few of the 
bolder spirits were able to buy very valuable estates at
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a small fraction of their real worth♦ The General Assembly, 
unwilling to see their recently acquired lands disposed of 
for almost nothing passed, in September, 1780:

An Act for suspending the 
Operations of an Act, for carrying into 
Elf feet an Act, commonly called the Con­
fiscation Act. 35.

After a preamble reciting the rather obvious reasons for 
its action, the Assembly suspended the confiscation act 
until the end of its next general session. It is of in­
terest to observe the expressed hope that the confiscated 
lands, if reserved, ”establish a valuable and permanent 
Fund, either for supplying the Army and Navy with Provis­
ions, or for establishing a Paper Currency, which would

33.
in all Probability maintain its original Value.” There is 
something rather pathetic in the second of the uses for 
the proposed fund. The commissioners were ordered to pay 
all funds in their possession to the district treasurers, 
and to return lists of all confiscated property to the Gen­
eral Assembly. Titles were to be issued for sales already 
completed.

In January, 1781, the Assembly passed:
An additional Act to an Act en­

titled An Act for securing the quiet 
and inoffensive Inhabitants of this 
State from being Injured, for preven­
ting such Property as hath or may be 
confiscated from being wasted or des­
troyed, and for other Purposes; for

33. Iredell, Laws of the State of North Carolina, p. 407.
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continuing an Act, entitled, An Act 
for suspending the Operation of an 
Act for carrying into Effect an Act 
commonly called the Confiscation Act, 
and for directing and regulating E- lections in particular Instances; and 
also for giving further Time to sur­
veyors to compleat their Surveys. 34.

This act ordered the commissioners to take possession of 
all confiscated property, calling on the militia for aid 
if necessary. A penalty of twenty thousand pounds was 
provided for any militia officer refusing to grant such 
assistance. The estates of loyalists who had returned 
and entered the militia were ordered restored to their 
families. All lands remaining in the commissioners * hands 
were to he rented for one year, and all live stock on such 
lands was to he delivered to the county commissioners for 
public use. The remainder of the estates were to he care­
fully preserved. Any sales of property made to avoid its 
heing confiscated were declared void. The commissioners 
were ordered to bring actions of trespass against all 
persons unlawfully occupying confiscated property.
Finally, the act for suspending the operation of the 
confiscation act was continued indefinitely.

At the same session, the legislature passed "An Act 
to compel all such Persons who have received, or have 
been entrusted with public Monies, to account for the 
same, and for other Purposes," requiring the commissioners

34. Iredell, Laws of the State of North Carolina, p. 412.
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or confiscated property to settle their accounts before
55.

October 5, 1782.
In April, 1782, with all possibilities of British

invasion past, the General Assembly passed, ttAn Act direct-
36.ing the Sale of Confiscated Property.” This act reaffirmed 

the confiscation of all lands seized under all preceding acts, 
and ordered that they be sold. Persons contesting the legal­
ity of any seizure were directed to appear before the county 
court of the county in which the disputed lands or other 
property were located. These courts were empowered to make 
trials of such cases, except where any property involved 
had been transferred since July 4, 1776, in which case, for­
feiture was to be absolute.

The lands directed to be sold were to be put up at 
public auction. Payment was to be in specie, and could be 
extended over five years, with interest at six percent, 
subject to the making of a bond, by the purchaser, of twice 
the purchase fee. Certificates issued by the state before 
1781 were acceptable at the ratio of one hundred and fifty 
dollars in paper for one dollar in specie, or certificates 
issued after 1781, at the ratio of one hundred to one, in 
payment of up to two-thirds of the purchase price.

Seven commissioners were appointed to superintend the 
sales. The commissioners of confiscated property for the

35. Iredell, Laws of the Btate of North Carolina , p. 419.
56. ibid. p. 425.
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several counties, appointed under the act of November,
1779, were directed to turn over all lists of confiscated 
property to the new commissioners. The lands to be sold 
were to be divided into tracts of not more than six hundred 
and forty acres, and returns made to the governor within 
three months after the day of sale. Vacancies in the com­
mission were to be filled by the governor* All commission­
ers were required to take an oath, and were granted, in 
payment for their services, one percent of the net return 
from all sales. Surveyors were granted forty shillings for 
each survey* If they were attacked while making a survey, 
they were entitled to call on the militia for aid.

The sales 'were to be held at the district court 
houses. All negroes seized were to be divided into four 
lots. Three of the lots were to be sold for state currency. 
The remaining lot 'was to be sold for specie only, payable 
one-half at the time of purchase, and the rest within six 
months. All sales were to be held on a single day, before 
January 1, 1783. Persons who had occupied illegally any 
confiscated estates were to withdraw at once. A penalty of 
three times the value of the property held was provided in 
case of refusal to do so. 'wives and children of those 
whose estates had been confiscated were granted one-third 
of the property seized, or enough to support there in 
comfort.

At the same session, the Assembly passed:
An Act to establish a Depart­

ment for adjusting and liquidating
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the public Accounts of this State, 
and for appointing a Comptroller, 
and (for) other Purposes. 37.

This act required the commissioners of confiscated estates 
to render, at intervals of six months, their accounts to 
the comptroller. It was also provided that they sell cer­
tain specified estates for specie, of which one-third was 
to be paid at the time of sale, one-third within four 
months, and one-third within eight months. Of the money so 
obtained, two thousand five hundred pounds was to be used 
to pay the expenses of the delegates to Congress.

In April, 1783, the General Assembly took the action 
forecast in the act of September, 1780 and passed:

An Act for emitting One Hundred 
Thousand Pounds in Paper Currency, 
for the Purposes of Government for 
Seventeen Hundred and Eighty-Three, for 
the Redemption of Paper Currency now 
in Circulation, and advancing to the 
Continental Officers and Soldiers 
Part of their Pay and Subsistance, and 
for levying a tax, and appropriating the Confiscated Property for the Re­
demption of the Money now to be
Emitted. 38.

By this act, all property belonging to the state by virtue
of the confiscation acts was reserved as a fund for the
redemption of the bills emitted.

In May of 1783, the county courts were instructed to

37* Iredell, Laws of the State of north Carolina, p. 4-34.
38. ibid. p. 443.
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require the commissioners of confiscated property for
their counties to turn in exact accounts of all property
in their possession.. If such accounts were refused, the
courts were directed to apply to the attorney-general
who was instructed to start suit for the forfeiture of the

39.
offending commissioners* bonds. The courts were empowered 
to summon any person presumed to know anything about the 
activities of any commissioner, and examine him under oath.

The conclusion of the Treaty of Paris of 1783 did not
bring an end to the question of the loyalist estates. In
October, 1784, the North Carolina Assembly published, "An

40.
Act directing the Sale of confiscated Property.” According 
to the preamble:

Whereas it appears to this General 
Assembly that considerable Quantities of Lands, Tenements, Hereditaments and move- 
able Property, which have been confiscated 
under some one or other of the Laws of 
this State commonly called Confiscation 
Laws, yet remain unsold; it being just and necessary that the same should be 
sold for the Use and Benefit of the State: 40.

the legislature ordered that all such lands and other
property be sold. How this could be properly done in the
face of the obligation, established by the act of April,
1783, to reserve all confiscated property as a fund to
provide for the retirement of the paper currency emitted
by that act, is a mystery the answer to which must rest

39. Iredell, Laws of the State of North Carolina, p. 460.
40. ibid. p. 522.
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with the ghosts of the members of that revolutionary 
legislature.

Seven commissioners were appointed, one for each of 
the major districts of Morgan, Salisbury, Halifax, Edenton, 
Newbern, and Eilmington. These officers were directed to 
appoint surveyors to divide the lands into tracts of not 
more than six hundred and forty acres, and to return nfair 
copies” of the plats to them within three months. Each 
sheriff was ordered to transmit to the commissioner for 
his district a list of all personal property confiscated 
within the county in which he held office. Persons sus­
pected of possessing forfeited property could be called 
before the county court by the sheriff, and there exam­
ined under oath.

The confiscated property was ordered sold, by public 
auction, at the court houses of the counties in which it 
was located. Notice was to be given three months in ad­
vance, in the North Carolina (if any), Virginia. and 
South Carolina Gazettes, and by proclamation in the 
court house. All properties were to be sold for current 
money or soldiers’ pay certificates. Credit could be had 
for twelve months, subject to making a bond of double the 
value of the property. The commissioners were made liable 
for the payment of the notes granted to purchasers on 
credit. However, in the event of a default, they had the 
privilege of suing for the recovery of the bonds made by 
the purchaser in default. All the papers related to the
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various sales were to be returned by the commissioners to 
the secretaryfs office. When the entire price had been 
paid, the governor was directed to issue legal grants, under 
the great seal of the state* Buyers of negroes and personal 
property were, after the full price had been paid, to be 
given proper bills of sale.

The governor was empowered to fill any vacancies 
among the commissioners which might occur. Each commis­
sioner was required to give a bond of fifty thousand pounds 
for faithful performance of his duties, and, as a payment 
for his services, was entitled to three percent of the 
net return. The surveyors were allowed forty shillings 
for each tract* Xf they were opposed, the sheriff of the 
county was ordered to raise a posse comitatus and protect 
them in their work* For their services, the sheriffs were 
to be paid "an adequate allowance..”

Since an act of general pardon and oblivion passed
41.in May, 1785 permitted many of the loyalists to return 

in safety, some of the purchasers of confiscated property 
found themselves the defendants in suits commenced for the 
recovery of their holdings by the former owners. To pro­
tect this group, in November, 1785, the G-eneral Assembly 
passed:

An Act to secure and quiet in 
their Possession all such Persons,

41. Iredell, Laws of the State of North Carolina, p. 455.
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purchased, or may hereafter purchase Lands and Tenements, Goods and Chat­
tels, which have been sold, or may 
hereafter be sold by commissioners of forfeited Estates, legally appointed for that Purpose. 42.

This act provided that persons holding titles under sales
lawfully made by commissioners of forfeited estates were
not liable to answer any suit by any person specified or
described in any of the confiscation acts, or anyone
claiming under him. All such suits were to be dismissed
upon the defendant’s producing a certificate of title
legally granted by any two or more commissioners. A
year later a second act provided that any citizen of
North Carolina, not claiming title under any person
specified or described in any of the confiscation acts,

43.could sue the purchaser of any confiscated property.
In November, 1787, the Assembly passed an act entitled:

An Act for the more regular col­
lecting and accounting for the Revenue 
of this State, for allowing the public 
Treasurer a Clerk, and for the collec­
tion of Arrearages, and to repeal the 
twelfth Section of an Act therein men­
tioned. 44.

As the title of this act indicates, it was a general

42. Iredell, Laws of the State of North Carolina, p. 553.
43. ibid. p. 579.
44. ibid. p. 60 7.
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administrative measure, providing for a more careful 
supervision of the fiscal offices and officers of the state* 
Buried in it, in the eleventh clause, is a provision for 
the repeal of the twelfth clause of the act of October,
1784, which provided for the payment of a fee of three 
percent of the net returns from the sales of confiscated 
property to the commissioners appointed to supervise the 
work* This is the last piece of general legislation on 
the subject of the loyalists1 property passed by tine 
General Assembly. Although for years, the legal tangles 
created by the various confiscation and allied acts 
made necessary action by the Assembly, this action was 
in every case in the form of private laws*



Chapter IY. 

GEORGIA
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After the passage of the North Carolina confiscation 
act, in November, 1777, a period of over three months e- 
lapsed before the next state moved against the property of 
the loyalists within its borders. On March 1, 1778, the 
General Assembly of Georgia passed its first confiscation 
law, entitled:

An Act for attainting such per­
sons as are therein mentioned of high 
Treason, and for Confiscating their 
Estates, both real and personal to the use of this State; for establishing 
boards of Commissioners for the sale 
of such Estates, and for other pur­poses therein mentioned. 45.

The preamble of this act is an interesting example of the
thought processes of the colonists of the period:

Whereas the king of Great Brit­
ain, did on the Nineteenth day of A- 
pril which was in the Year of Our Lord one thousand seven hundred and seventy 
five, Commence a cruel and unjust War 
against the good people of America with 
intent to reduce them under subjection 
to a state of lawless sway and absolute 
despotism in Violation of the Antcient 
Constitution and utterlay subversive of 
the same: And Whereas the said King in 
order to carry the said flagitious (sic) 
and destructive system of Government into full effect did send a body of his 
Troops on the aforesaid day and Year, 
which Troops did 'Wantonly Attack and 
Murder the peaceable Inhabitants of 
America Whereby the said King did for­feit and forefault every right and title to the Allegiance of the said people, 
and by other and Various methods did 
do away and destroy the great end of

45. The Revolutionary Records of the State of
Georgia (Atlanta: State Printer, 1908), vol. I., p. 326.
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etll Civil institutions, the public 
good: And Whereas the powers of 
Grovernment incapable of Annihilation 
did devolve upon the people for ex­
ercise of the same, and the said 
people, did (as of right and Justice 
they ought) enter into a full exer­
cise thereof for their common safety 
and happiness: And ’whereas at a Gen­
eral Congress held at Philadelphia a 
declaration of the Antient and inheir- 
ant rights of the people recognizing 
the above principles of Government 
and the Necessity of a final separa­
tion and dissolution of all political 
connection with the King and Realm 
of England took place on the fourth 
day of July, one thousand seven hun­
dred and seventy-six, Asserting the thirteen United Colonies to be free, 
and Independent States, and in full 
and Absolute possession of every su­
preme power which free and Independent 
States and powers do and Ought of Right to enjoy, which declaration not 
only confirmed the powers of the Sepa­
rate States, but plainly and Manifest­
ly recognized the Justice and political 
Necessity of Assuming and exercising the powers which reverted to and de­
volved upon the people on the breach 
which was made by the said King of Great Britain on the said nineteenth 
day of April in the Year of Our Lord one thousand seven hundred and seventy- 
five, in the original contract which 
subsisted between him and the peoplej 
And Whereas it is both just and Con­
stitutional that all and every alleg­
iance and other duty which was due 
from the good people of America on the 
said nineteenth day of April which was 
in the Year one thousand seven hundred 
and seventy-five should be immediately 
transferred and Accordingly were by 
means of the said breach transferred 
from the said King to the powers which 
Assumed the rights and exercise of Government in this State: And Whereas various persons Inhabitants of this
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State in contempt of the said Al­legiance and duty so transferred as 
aforesaid did traitorously avoid the 
same, and, led away by their wicked 
devices, did contumaciously aid, a- bet, assist and comfort the Troops 
and Vessels of the said Britannick 
King then ravaging and plundering 
the Coasts and Towns of America, 
and by every savage and inhuman 
practice, murdering and destroying 
the good people of the same and 
whereas it is but reasonable and 
just that the Estates both real and personal of all such persons re­
siding within this State, on, or 
since the said nineteenth day of 
April who have refused their Alleg­
iance to the Governing powers of the 
same should be forfeited and Confis­
cated, which forfeitures and confis­
cations are further Recommended by Congress to be carried into immediate 
execution* With intent therefore that 
effectual Justice may be done, and 
all such defections and treasons meet 
with their due punishments and also 
that the same may be prevented in 
future: 46*

After beginning with the above cited masterpiece of 
eighteenth century political science, the Georgia confisca­
tion act plunged into its serious business. In the first 
section it was enacted that a list of persons, whose names 
were given, were, by virtue of the act itself, attainted and 
adjudged guilty of high treason against the state. If any 
of the persons so attainted should return to the state, or 
be so unfortunate as to be captured while bearing arms in 
the British forces, he was to be tried, and, if found 
guilty by due process of law, executed for the crime of 
treason.

4 5 .......  The Revolutionary Records of Georgia,
p. 326-327.
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Since by law and custom those persons who had 
forfeited the protection of the state by engaging in the 
crime of treason against it incurred the forfeiture of 
their property and all other possessions, and since it 
appeared only just and reasonable, to the Georgia legis­
lators, that such property should be used for the benefit 
of the good citizens, and the satisfaction of all just 
and lawful claims against the traitors, it was provided 
"that all and every the lands and heritages, debts or 
sums of money, and goods and Chattels and effects heri­
table and moveable, real and personal of what Nature or47.
kind soever they be," of those attainted in the first 
clause, were forfeited to the state, without any further 
trial or inquest, or separate proclamation of forfeiture. 
This forfeiture was to apply to any property held by the 
attainted persons on, or after, April 19, 1775.

In order to provide for the proper discovery, adminis­
tration, and disposal of the confiscated properties, the
General Assembly appointed five commissioners for each of48.
the six counties of the state. Any three or more of the 
commissioners in any one county was declared to constitute 
a board competent to exercise the various powers and duties 
to be established by the act. Each board was directed to

47......   The Revolutionary Records of Georgia, p. 327.
48. E. Marbury & W.H. Crawford, Digest of the Laws of 

the State of Georgia, From its Settlement as ja British 
Province, in 1755, to the Session of the General Assembly 
in 1800, Inclusi ve TSavannah; Seymour, Aoolhopter &
Stebbins, 1802), p. 64, et seq.



60

make inquiries concerning all such estates, both real and 
personal, within the county for which it was appointed, 
which could be properly construed to come under the provi­
sions of the confiscation clause. Until the sale of such 
forfeited property could be made, the boards were instructed 
to collect all rents and other forms of income arising 
from them. As soon as it could conveniently be done in a 
manner conducive to the best interests of the state, the 
several boards were directed to order the sheriff, or 
some other appropriate person of their choice, to sell all 
the properties, of every character, vested in the state by 
the operation of the act. All funds arising from the 
rentals, incomes, or sales of confiscated property were to
be deposited in the state treasury, to be held for disposal

49 .
at the pleasure of the legislature.

All persons claiming any right or interest in any of 
the property confiscated under the act, together with all 
those claiming to be creditors of the attainted persons 
were directed to produce their respective claims or cer­
tificates of indebtedness before the board of the county 
in which the property in question was located, or where the 
attainted person last maintained a residence. If the county 
board, after examination of the documents and, if necessary, 
the summoning of witnesses, decided that the claims were 
valid and in no sense colorable or fraudulent, and not im­
paired by the terms of the confiscation act, it was authorized

49. Marbury & Crawford, Digest of the Laws of Georgia,
p. 64. “
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to adjust them at its discretion. However, if the county 
board should suspect the claims to be in any vw~ay fraudulent, 
either by their own character, or by the operation of the 
terms of the act, it was directed to refer them to the 
attorney-general of the state, who was, by the act, author­
ized to make investigations, and defend the rights of the 
state, either before the county boards, or before any of 
the superior courts of the state, against any such repre­
sentations.

The boards for forfeitures were empowered to determine 
their own times and places of meeting, and their methods of 
procedure. In order to facilitate their work, they were 
also empowered to require that any books, accounts, deeds, 
or other records be submitted to them for examination.
These papers could be kept as long as might be necessary, 
and no charges or fees were to be assessed against the 
boards for the use of such material by any person, official 
or civilian. Witnesses could be summoned to give testimony, 
the members of each county board being entitled to require 
and administer an oath in such interrogations. The pro­
ceedings were to be of a summary nature, the usual formali­
ties of the courts being dispensed with in the interests
of speed. All sheriffs and constables were required to

50.aid the boards, and execute their orders.

50. Marbury A Crawford, Digest of the Laws of 
Georgia, p. 65.
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The confiscation act required the boards of forfeitures 
to keep a record of all properties seized, their form of 
tenure, all known encumbrances, and all persons falling 
under the general terms of the clause for attainder.

If any person called upon to testify in any case con­
cerning forfeited property should refuse to attend the ses­
sion of the board, or attending, refuse to testify, the 
board was authorized to commit him to the common jail in 
the county involved until he should agree to give the re­
quired testimony. Sheriffs or constables refusing to obey 
the orders of the boards were liable to a fine of not more 
than fifty pounds for each offense, and might be committed 
to jail until the fine had been paid.

To discourage any attempts to conceal the existence 
of any debts owing to the persons attainted by the act, it 
was provided that any debtors of this class who failed to 
report their obligations to the proper board within sixty 
days after the publication of the confiscation law should 
forfeit double the amount of the debt. A similar penalty 
was provided for those who concealed any personal property 
of the offenders. The county boards were authorized to 
make any reasonable arrangement for the repayment of debts 
to any confiscated estates or for the payment for personal 
property which could not be returned intact providing that 
the state did not suffer by any such provision. If pay­
ments over an extended period of time were accepted by the
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boards, they were instructed to obtain adequate bonds or 
sureties for prompt and full payment. In the event of a 
default, the boards were empowered to sue for the.recovery 
of the bonds.

In order to secure to the state the best possible
return from the personal property and chattels seized by
authority of the act, the boards were ordered to provide
for the safe preservation of such property. A detailed
inventory was to be taken, and a fair appraisment was then
to be made. The boards were directed to appoint competent
persons to perform these offices. After all outstanding
claims against such properties had been liquidated, the
boards were directed to require the sheriff or some other
proper person within each county to sell all that remained
at a public auction, to be advertised for at least thirty
days in advance, for the money issued by Georgia to citizens

51.of the state. Mo other terms or buyers were to be accepted.
The members of the board were required to attend all 

such sales, and make entries, in the books already mentioned, 
of every item sold, its price, ana the name and address of 
the purchaser. To assure buyers of the validity of their 
purchases, the several boards were directed to give to each 
purchaser, under the seal of the chairman of each, certif­
icates stating the nature of the goods bought, and the price 
paid. The act again laid emphasis on the fact that only

51. Marbury & Crawford, Digest of the Laws of
Georgia, p. 67.
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actual, bona fide residents and citizens of the state of 
Georgia could thus "be granted certificates of purchase*
The purchasers of such personal property were required to 
make a payment of one-fourth of the purchase price at the 
time of sale, and give "good and sufficient” security, both 
by a mortgage on the property itself, and by entering into 
personal bond, for the payment of the remainder, with in­
terest at eight percent, within three years after the day

62.
of the sale, in three annual installments* In the event 
of a default in payment, the county boards were instructed 
to recover the said property for resale, and to sue for 
forfeiture of the bond given by the original purchaser*

An unusual clause provided that no person should be 
permitted to buy more than twenty-five negroes over the 
age of fifteen* It was also forbidden to transport any 
slaves purchased at the sales above described out of the 
state.

All persons claiming any interest, of any type, in the 
real estate confiscated in pursuance of the act were allowed 
sixty days in which to exhibit their claims to the boards 
for the several counties. If no claim on any piece of real 
estate was presented within the period cited, the boards 
were authorized to consider that property free from encum­
brances, and proceed to make sale of it, giving at least 
forty days* notice of each sale.

52. Marbury & Crawford, Digest of the Laws of
Georgia» p. 6 8.
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The Assembly provided that if any infant, or other
person, favorable to the independence of the state, should
be prevented by any unavoidable obstacle from, presenting
his or her claims before the conclusion of the sixty day
period provided by law, it should be within the power of
any future House of Assembly to grant redress in the form
of payment of any sum up to the real value of the claims.
Any claimant who was dissatisfied with the decision of the
county board sitting upon his claim was assured the right
of appealing to the superior court of the county for which53.the board was appointed.

To confirm the purchasers of any forfeited real 
estate in their ownership, the county boards were directed 
to order the sheriffs or other suitable persons, to provide 
all purchasers of such land who had given the required 
security for the payment of the full price within five 
years, with proper deeds of lease and release. These 
deeds were to be endorsed by the county boards, every en­
dorsement containing the terms of the sale and the pur­
chasers r names.

In order to protect those who had purchased property 
from persons later attainted, it was provided that all 
sales and conveyances of a bona fide character for a 
valuable consideration, and not made with the aim of avoid­
ing confiscation, were to be held as valid and legal.

53. Marbury & Crawford, Digest of the Laws of
Georgia, p. 69.
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All such conveyances, however, were subject to the exam­
ination oi' the boards of forfeitures. If upon inquiry, the 
boards found any of the transfers to be fraudulent, or made 
to avoid confiscation, it would be their duty to declare 
such conveyances inoperative, and to make sale of the prop­
erty.

Each commissioner appointed to the county boards was 
required to take an oath to carry out the duties of his 
office honestly and with his best skill, and to give se­
curity for his good behavior. The amount of the security 
required varied in the different counties, being as high 
as five thousand pounds in the large and prosperous county 
of Chatham, and as low as one hundred pounds in the frontier
counties. No commissioner was allowed to act as a guaran-

54.tor for another. The several boards were enjoined to work 
in cooperation.

All sums of money received by the several boards in 
consequence of the performance of their duties were to 
be paid over to the treasurer of the state, who was in­
structed to make out proper receipts for the returns in 
triplicate. One of the receipts was to be sent to the 
governor, one to the board turning in the money, and one 
to the office of the secretary of the state. Vacancies 
occurring in any of the boards were to be filled by the 
governor and council of the state.

54. Marbury & Crawford, Digest of the Laws of G-eorgia,
p. 70.
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Sheriffs and all other persons assisting the com­
missioners in the sale of the forfeited property were to 
he compensated according to a scale fixed in the act, and 
were to be bonded by the boards for the faithful perform­
ance of their duties.

The county boards were empowered to allot any part of 
the estate of any attainted person for the maintenance of 
his wife or children, if any* The commissioners were en­
joined from so allotting more than one-half of any estate, 
unless it appeared that such a grant would be insufficient
for the purpose* In the latter case, any part, or all of

55.
the estate could be granted.

Finally, it was provided that all the sums of money to
be realized from the sale of all property confiscated under
the provisions of the act were to be employed in sinking
the bills of credit issued by the state, and discharging
the fair share of Georgia of the expenses of the United
States during the war with Great Britain. With a truly
American optimism, the General Assembly provided that any
residue should be set aside as a fund for the future support
of the state, to be used as later legislatures might see 
55* 
fit.

In spite of the obvious care with which the Georgia
confiscation act had been drawn, reflecting great credit

55. Marbury 8c Crawford, Digest of the Laws of Georgia, 
p. 71.
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Upon the parliamentary skill of its creators, it soon
became apparent that modifications would be necessary if
the desired ends were to be attained. Since the action of
the county boards of forfeitures proved unsatisfactory,
the General Assembly dissolved them, and took upon itself

56.the duties formerly delegated to them. The terms of sale, 
both for real property and for personal property, provided 
in the original act proved to be unwise, and to revise 
them the Assembly, on October 30, 1778, passed:

An Act to alter and amend a clause or clauses of an act entitled tTAn act for attainting such persons as are therein 
named of high treason, for confiscating 
their estates, both real and personal, to the use of this state; for establishing boards of commissioners for the sale of 
such estates, and for other purposes 
therein mentioned,” and for the better 
and more effectual carrying the other purposes of the said act into execution. 57.

This act repealed the clauses in the former act which pro­
vided the methods for the disposal of the several classes 
of confiscated property. In the case of personal property, 
it was provided that the sheriffs of the various counties 
were to dispose, at public auction, of all personal goods, 
formerly belonging to the persons attainted under the act 
of March 1. Where the purchase price was less than two 
hundred pounds, the sheriffs were directed to accept only 
cash in full, at the time of the sale. However where the 
amount exceeded two hundred pounds, the purchasers were to

56. Marbury & Crawford, Digest of the Laws of Georgia, 
p. 72.

57. ibid. p. 72.
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be permitted, to pay half the price at the time of the sale, 
and give notes for the payment of the remainder, with in­
terest, within one year. These notes were to be secured,
in every case, by land. To encourage cash purchases, the

58.sheriffs were authorized to offer a rebate of four percent.
Heal estate also was to be sold by the sheriffs at 

public auctions. Purchasers were permitted to pay one- 
fourth of the price at the time of sale, and distribute 
the balance through three equal annual payments, with 
interest at eight percent. When this arrangement was 
followed, the sheriffs, under the general supervision of 
a committee to be appointed by the house, were to take a 
mortgage on the property as well as some other adequate 
security, for the completion of the contract of sale.

Finally, the sheriffs were authorized to draw up 
titles for the purchasers. These titles were declared to 
be good and valid for all purposes.

Since only by a very forced interpretation could the 
act of March 1, 1778 be extended to include estates held 
by British subjects who had at no time resided in the 
colony, or to those who had left Georgia before the out­
break of hostilities and had failed to return, the General 
Assembly, on November 15 of the same year, moved against 
the property of this class, which included some of the 
greatest land holders in the state. The result was:

An Act to compel non-residents

58. Marbury & Crawford, Digest of the Laws of Georgia,
p .  75 .
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to return within a certain time or 
in default thereof, that their es­
tates he confiscated, and for con­
fiscating the estate of William 
Knox, Esq* formerly provost marshall 
of the province now state of Georgia* 59.

In its preamble this act explained that all persons hold­
ing property within a state were obligated to share in the 
dangers and expenses of its defense in time of war. There­
fore, all persons, over twenty-one, who were outside the 
limits of Georgia, were ordered to return and take the oath 
of allegiance within twelve months. If any should neglect 
or refuse to do this, their estates, both real and personal, 
were declared to be forfeited to the state, to be sold for 
the public good. The confiscation and sale was to be car­
ried out as established in the acts of March 1, and October
30. A second clause specifically confiscated the estate of

59.
'William Knox.

After this act, the Assembly seemingly dropped the 
issue of confiscation for over three years, the only acts 
having any reference to the subject being, rTAn act declar­
ing certain persons herein described citizens of this
state, and for burying in oblivion, certain high crimes

60.
and misdemeanors," which restored citizenship (and inciden­
tally, property) to those forced, against their will, to 
take an oath of allegiance to Great Britain, and a few

59. Marbury & Crawford, Digest of the Laws of Georgia, 
p. 73.

60. ibid. p. 74.



71

private acts, granting relief to individuals injured
by the application of the confiscation acts.

On January 3, 1782, the G-eneral Assembly faced by
an empty treasury and constantly rising expenditures,
turned from further taxation of the heavily burdened and
restive citizenry to a new confiscation measure. This
was prepared in the form of:

An Act for the confiscating the 
estates of certain persons therein 
described, and for the providing funds 
for defraying the contingent expence 
of this state. 61.

This act, after stating that it was absolutely necessary 
to raise a fund for the use of the state, provided that 
all the estate, both real and personal, of all persons 
within the British lines, or who had at any time been with­
in the British lines, as subjects of England, who had not
been included in any of the earlier acts of confiscation,

61.was to be forfeited to the use of the state.
In order to meet the current expenses of the government, 

certificates, in the amount of twenty-two thousand pounds, 
were to be issued on the credit of the state. These certif­
icates were to be used to pay for provisions for the army, 
the salary of the governor and council, the expenses of the
secret service, the equipment of new troops to be raised,

62.
the arrears of the militia, and the civil list.

61. Marbury & Crawford, Digest of the Laws of Georgia,
p. 80.

62. ibid. p. 81.
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If the certificates remained unredeemed on iNTovember 
1, 1782* the estates confiscated by the act* or as many of 
them as would appear necessary, were to be sold at public 
auction for the certificates issued under it.

In an effort to secure the confiscation of all remain­
ing forfeitable property, the General Assembly, on May 4, 
1782, passed;

An Act for inflicting penalties on and confiscating the estates of 
such persons as are therein declared 
guilty of treason, and for other pur­poses therein mentioned. 65.

This act declared a long list of persons to be traitors,
and ordered them to leave the state, providing the death
penalty for any who should return. All property belonging
to any of the persons mentioned on April 19, 1775, or at
any subsequent time, and lying within Georgia was declared
to be forfeited. Any person who should assist any of the
traitors attainted by the act was subject to the same pen- 

63, 
altie s.

Any property, within the state, belonging to any 
person named in any confiscation act passed in any other 
state was declared to be forfeited. All debts owing to 
British merchants were to be sequestrated for the use of 
the state. Any property, of whatsoever character, within 
Georgia owned by any subject of Great Britain was ordered 
seized and sold. All sales of property subject to confis­
cation made to avoid seizure ware declared fraudulent.

63. Mar bury & Crawford, Digest of the Law s of Georgia,
p. 85.
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A board of commissioners was appointed to supervise 
the enforcement of the act. All persons having any claims 
against any of the confiscated property were directed to 
submit them to the board for adjustment, or to proceed by 
means of suit. Any claims awarded by the board or a jury 
were to be paid by the state within one year, with interest 
at seven percent. Small claims were to be determined sum­
marily by the judges of the superior court.

All sales of property under this act were to be ad­
vertized for at least thirty days in advance. Purchasers 
of real estate under the act were to be given seven years 
in which to complete payment, while those buying personal 
property were allowed four years. In both cases, the pur­
chasers were required to give a mortgage on the property,
together with a suitable bond, for prompt payment. All

64.
payments were to be made in Mexican dollars.

The commissioners appointed by virtue of the act 
were required to deposit a bond of three thousand pounds 
in specie for good behavior, and to take an oath to faith­
fully and honestly execute their duties.

Temporary support was to be granted to the families
65.of persons banished by the provisions of the act.

All lands confiscated by the act of March 1, 1778,

64. Marbury & Crawford, Digest of the Lav/s of Georgia, p. 86.
65. ibid. p. 87.



74

and remaining unsold, together with any lands sold to 
persons who had Tailed to carry out the terms of the sale, 
were to be sold under the provisions cited above. The 
commissioners were instructed to report their proceedings 
to the governor at frequent intervals. As a compensation 
for their services, the commissioners were each to receive 
one and one-half percent of the sums realized through all 
sale made under their authority. They were also to be re­
imbursed for all expenditures connected with the conduct 

66 •
of their office. Finally, the justices of the various 
courts of the state were ordered to place the most liberal 
possible construction upon the provisions of the act.

With the passage of this act, the G-eneral Assembly of 
G-eorgia brought to a close its legislation for actual 
confiscation. The following years produced a few acts aimed 
at the more rapid or more equitable consummation of the 
business. For example, there was passed, on February 8, 
1783:

An Act for empowering a less num­
ber of commissioners to be a board than 
is mentioned in the act passed at Augusta 
on the fourth day of Hay one thousand 
seven hundred and eighty-two, for inflict­ing penalties on, and confiscating the estates of such persons as have been 
guilty of treason against this state, and 
for other purposes therein mentioned; 67.

the title of which is self-explanatory.

66. Marbury & Crawford, Digest of the Laws of Georgia, 
p. 87.

67. ibid. p. 89.
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Qn July 29, 1783, the Assembly passed a general ad­

ministrative measure entitled:
An Act for releasing certain persons 

of their bargains, and again selling and 
disposing of the same premises; for estab­
lishing funds; and for other purposes 
therein mentioned* 68*

According to the terms of this act, persons who had pur­
chased confiscated property and had been unable to complete 
the payments were allowed to return the property without 
payment of interest or costs. Property so returned was to 
be resold under the terms of the act of Ifay 4, 1782*
However, it was provided that if the purchase price was 
paid in one year, only half ot the sum need be paid in
silver or gold; the rest being acceptable in any of the

68 *certificates issued by the state.
It was further provided that no new claims against any 

of the confiscated estates should be heard by any court. 
Instead, a commission, having five members, was appointed 
and authorized to settle all such claims. In the event of 
an award to any claimant, the commission was to make payment 
by means of a certificate, which could be exchanged by 
the recipient for a state certificate of indebtedness, is­
sued by the governor, and bearing interest at seven percent. 
No certificates were to be issued until all sales of con­
fiscated property had been completed, and in no case 
could the commission issue a certificate for more than the 
sale price of the estate in question.

6 8. Marbury Sc Crawford, Digest of the Laws of Georgia,
p. 97.
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Liquidated, accounts of the officers and men of the 
Georgia Line were to be received as specie on the purchase 
of confiscated property. If such accounts were applied to 
purchases of forfeited property within one year, a bonus 
of twelve and one-half percent was to be granted to the 
purchaser.

Although acts referring in some way to the confiscated 
property appeared at intervals for more than ten years, 
they were in general, private acts, and as such outside of 
the scope of this discussion, and it may be properly said 
that the act of July 29, 1783, terminated the legislation, 
by Georgia, on the confiscation of loyalist and British 
property.



Chapter V*

PENNSYLVANIA
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Five days after Georgia had taken its first steps 
for the confiscation of loyalist property , the Commonwealth 
of Pennsylvania became the first of the large states to 
undertake a policy of general seizure of the estates of 
those in opposition to the revolution. That the sentiment 
of the revolutionary group was in favor of harsh measures 
against those inclined to side with the British was indi­
cated in "An Act declaring what shall he treason, and what 
other crimes against the state shall he misprison of 
treason," passed hy the General Assembly on February 11, 
1777. This act provided that an unusually large number 
of offenses should be regarded as treason, punishable by 
death and the forfeiture of all property. It also declared 
a variety of acts, including almost any statement deroga­
tory to the revolutionary government, or the conduct of 
the war, to be misprison of treason. Those found guilty
of misprison were to be imprisoned for the duration of the

69.
war, and were to forfeit one-half of their property.

With the British invation of Pennsylvania, climaxed by 
the capture and occupation of Philadelphia, large numbers 
of residents who had formerly either been definitely on the 
whig side, or who had passively acquiesced in the activities 
of the new government, deserted to the British. Among these

69. A.J. Balias, Laws of the Commonwealth of Pennsyl­
vania from the Fou_rte_enth Day of October, One Thousand 
Seven Hundred, to the First Day of October, One Thousand 
Seven Hundred and Eighty-One '(Philadelphia: Kail & Sellers, 
M,DCC,XCVII), vol. I., chap. DCCXL, p. 726.
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“traitors*1 were to be found many of the most prominent 
citizens of the state, and more than a few of the early 
leaders of the revolutionary movement. Suffering from 
the demoralizing effects of defeat, and the loss of their 
largest city, it was only natural that the members of the 
new government should turn to drastic measures against 
the loyalists. with legal shill and attention to adminis­
trative details most unusual in the hastily prepared legis­
lation of this troubled era, the General Assembly of the 
Commonwealth drew up, and on March 6, 17 78, passed:

An Act for the attainder of divers 
traitors, if they render not themselves 
by a certain day, and for vesting their 
estates in this commonwealth; and for 
more effectually discovering the same; 
and for ascertaining and satisfying the 
lawful debts and claims thereupon. 70.

Vifith none of the elaboration of preamble which was so 
characteristic of the majority of the laws of the period, 
the Pennsylvania statute proceeded to accuse a large group 
of prominent deserters, including such figures as Joseph
Galloway and Andrew Allen, former members of the Continen­
tal Congress, Jacob Duche, the younger, former chaplain 
to the Congress, and several officers of the militia, of 
treason, and order them to appear before one of the jus­
tices of the Supreme Court of Pennsylvania, or any county
justice of the peace, on or before April SO, 1778, to 
abide legal trial for their crimes. Any of the attainted

70. Dallas, Laws of the Commonwealth of Pennsylvania, 
p. 750.
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persons who failed to so appear were declared to he
guilty of high treason, and subject to all penalties

71.prescribed for those guilty of that offense.
It was further enacted that any person resident in 

Pennsylvania, or owning real estate within the state, who 
at that time adhered to or, in any way, wrillingly assisted 
the enemy, or who should do so at any subsequent time 
should be commanded, by a proclamation issued by the su­
preme executive council, to appear before any of the 
justices mentioned above, and abide legal trial. If, 
within forty days or more as directed in the proclamation, 
he failed to so appear, he was declared to be attainted 
of high treason, and subject to the penalties prescribed 
for the offense. Any person formerly a citizen of the 
state, serving voluntarily in the British army or navy 
was also declared to be attainted of treason.

The fifth clause of the act declared that since it was 
Just and reasonable that the estates of any of the offenders 
indicated by the terms of the several clauses of attainder 
should be used for the benefit of the state, and that proper 
provision be made for the payment of all just claims made 
by any faithful citizen of the United States or any friend­
ly state, all estates and property, of any hind whatsoever, 
of any person legally attainted or convicted of treason 
under it were forfeited to the state without any further 
inquest or proceedings.

71. Dallas, Laws of the Commonwealth of Pennsylvania, 
p. 750, et seq. (To avoid unnecessary complexity, no further 
references as to source will be made in the examination of 
the act of AiaPCxi 6, 1776.)
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The president or vice-president, and the supreme ex­
ecutive council of the state were directed to inquire into
all forfeited estates, both real and personal, and require 
that all income from them, pending their disposal, be paid
into the treasury. All personal property was ordered sold,
and, after all debts due to the traitors had been collected, 
and all claims against them determined, the real estate 
vested in the state was also to be sold. From the money 
received for the properties, the officials named above were 
authorized to pay any proper claims against them.

To assist them in their work, the president and 
council were permitted to appoint agents, surveyors, messen­
gers, and other necessary officers. These officers were to 
be paid suitable fees and salaries, and were to receive no 
other reward. Before undertaking their duties, they were 
required to take the oath of allegiance and fidelity to the 
state, and also an oath for faithful execution of their 
offices, and for complete abstention from the acceptance 
of any profit, other than their lawful fees, from their work.

The president and council were empowered to require 
that any books, papers, or other documents, which might 
be necessary in the execution of the act, be brought to 
them. No fee or charge could be required for such use by 
the owner or custodian of any desired material. All 
sheriffs, constables, and other officers were required to 
execute the orders of the president and council.
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Proceedings for the confiscation of the estates of 
attainted persons were to be of a summary character. The 
president and council were empowered to summon witnesses, 
and to examine them under oath at their discretion. A re­
gister was to be made, containing the names of all persons 
attainted of treason by virtue of the act, the properties 
held respectively by the attainted persons, the tenure 
under which all such property was held, and any encumbran­
ces on it. All property held by any of the attainted 
traitors on July 4, 1776, or at any subsequent time, was 
declared to come within the meaning of the act. If any 
person should neglect or refuse to appear before the presi­
dent and council, they were empowered to commit him to the 
county gaol, without bail, until he agreed to give testi­
mony. All officers neglecting or refusing to aid the 
president and council could be fined not more than one 
hundred pounds for each offense, and be committed to gaol 
until the fine ‘was paid.

Any person who notified the president and council of 
any concealed aebt payable to any attainted person, and 
paid three quarters of its face value (except in the case 
of mortgages, registered bonds, or contracts) within three 
months after the attainder of the creditor, would be dis­
charged from the entire debt. On the other hand, if any 
person neglected to announce and pay any such debt within 
the time set, he should be required to forfeit double its
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face value. By a similar construction, all persons 
possessing any personal property formerly belonging to 
any attainted person, and forfeited to the state were 
to be granted a reward, up to one fourth of any such 
goods or chattels, for turning it over to the president 
and council within three months, while those failing to 
give up such property in time were subject to a forfeit 
of double the value of the concealed property* Where 
persons indebted to, or possessing the personal property 
of, those attainted of treason 'were unable to make im­
mediate payment or restitution, the president and council 
might make any arrangement which they felt to be just and 
equitable.

If any person, neither in possession of any of the 
personal property of, nor indebted to, any of the attainted 
persons, should, at any time after the expiration of one 
month and before the expiration of four months after the 
date of attainder, reveal to the president and council the 
existence of any debts or personal property liable to for­
feiture which have been concealed by any person, he was 
declared to be entitled to any part of the value of such 
debts or properties, up to one-fourth, that the president 
and council might consider adequate. In the same manner, 
any person revealing the existence of concealed real 
property, belonging to any attainted person, after one, 
and before the end of six months from the date of attainder,
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under the conditions above cited, was entitled to receive 
up to one-fourth of the value of such property, after its 
recovery. The president and council were directed to give 
certificates to the informers of both classes, payable 
after the sale of the properties in question, and the 
settlement of all legal claims upon them. If the proceeds 
of the sale of any property was inadequate to pay all 
claims, the proportion used to determine the amount to be 
paid to the other claimants was to be applied to the allow­
ances granted to the informer.

The president and council were requested to make an 
inventory of all personal property seized by them as soon 
as possible, and to appoint reliable persons to protect 
the forfeited property from destruction. Immediately after 
the day fixed for the appearance of the attainted traitors 
to stand trial, the president and council were requested to 
appoint two proper persons to appraise, under oath, the 
property of any traitors who did not appear. Upon comple­
tion of the appraisal, the president and council were 
directed to sell all such goods and chattels at public auc­
tion, to the "best bidder." At least ten days public no­
tice were to be given of each sale, including, as well as 
the time and place of sale, a description of all articles 
to be sold. A record was ordered kept of each sale, men­
tioning the description of the articles sold, the names



85

and addresses of the buyers, and the prices received*
Each buyer was to be given a certificate, under the signa­
ture and seal of the president and council, stating the 
articles purchased, the price paid, and the date of the 
sale •

It was further provided that the president and council 
could, at their discretion, let, or cause any agents they 
might appoint let, any or all of the forfeited real estates 
for any period not exceeding two years, collecting the 
rents, paying all taxes, and assuming the other duties of 
proprietorship, until the estates in question could be 
sold* The president and council were directed to keep a 
register of the names of all persons attainted for high 
treason by virtue of the act, and of all real and personal 
property vested, in consequence of their attainder, in the 
state. This register was to be made in duplicate, one copy 
being forwarded to the secretary, who was ordered to heep 
his copy open for public inspection between the hour of ten 
and twelve during the day. Imo charge was to be made for 
the privilege of examining this register. The secretary 
was further ordered to send copies of the register to the 
justices of the supreme court, and to the sheriffs. All 
estates entered in the register against which no claim 
was filed were considered to be vested absolutely in the 
state. Those against which some claim had been presented 
were also held to be vested in the state, subject to any
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burden ordiminution which might arise from the settlement 
of the claim.

Within one year after the settlement of all claims 
upon the estates seized by the state, the president and 
council were directed to sell them, by public auction, 
after giving at least thirty days notice of the sales in 
some newspaper located within Pennsylvania, and in the 
county in which the lands to be sold lay. Upon payment 
of the purchase price, the president and council were 
directed to give to the purchaser, under their signatures 
and seals, a proper deed or conveyance, describing the 
lands sold, and citing the price received. If the pur­
chaser defaulted, the president and council were authorized 
to recover a forfeit of one-fourth of the purchase price, 
and to place the property on the market again. All monies 
which were received were paid into the office of the treas­
urer to be handled with the other public funds, subject to 
the drafts of the president and council to meet any claims 
that might arise, and to pay the salaries and fees of the 
persons assisting in the confiscation and sale of the 
properties.

All purchasers of confiscated property were guaran­
teed in their clear and full possession of their purchases, 
subject only to the payment of quit or chief rents as the 
deed might provide.

It was provided that any person, persons, corporation,
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or body politic, which, had any lawful claim against any 
of the confiscated estates or properties, or which denied 
that any estate or property, declared by the president and 
council to be vested in the state was legally forfeitable 
under the confiscation clause, should, within three months 
after the entry of the property on the register, if of a 
personal character, or within six months, in the case of 
real estate, after its entry on the register held by the 
sheriff of the county in which the estate was located, 
enter its claims or demands before the justices of the 
supreme court. All claims and demands not submitted with­
in the times set 'were declared null and void. Claims in 
behalf of infants, madmen, and others legally incompetent 
to act for themselves were to be made by their proper 
guardians or attorneys. All claims were to be in writing, 
and were required to cite all the essential facts of case. 
They were to be signed by the claimant, or the person 
legally entitled to act for him, and were also to be at­
tested by two or more credible witnesses.

The court was ordered to transcribe all such claims 
in a book to be kept for the purpose, and to proceed, in a 
summary manner to determine the awards, if any, to be made. 
Both parties to all such cases were allowed thirty days in 
which to make an appeal. If at the end of that period, no 
such motion had been made, the decisions were automatically
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to become final and irrevocable.
Where such claim were filed, the attorney-general 

was directed to provide for the making of proper answers 
on the part of the state. In the event of an adverse 
decision, he was instructed to file an appeal if he felt 
it wise.

The supreme court was empowered to summon and examine 
witnesses, and inspect any records, in the consideration 
of any claims made against confiscated property. If re­
quested to do so by the attorney-general, the court was re­
quired to compel any claimant to attest to the truth of 
his claim under oath, and to answer all questions which 
the attorney-general or the court might consider useful 
in the determination of the case.

If the court decided that any sum of money should be 
awarded to a claimant, the president and council were in­
structed to issue to him a certificate for that sum, with 
legal interest. The treasurer was directed to pay all 
such demands out of the income from the property in ques­
tion. where the award was made in land Ox’ other property, 
the court was empowered to direct the sheriff of the county 
in which the property was located to deliver to the claimant 
the property contained in the award.

The act further provided that all conveyances or 
other transfers of real estate, made by any attainted 
person, at any time before July 4, 1776, for the use of,
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or in trust for, himself, his wife, or any of his children, 
except any made in bona fide consideration of marriage, 
were null and void. All conveyances and transfers, of any 
type whatsoever, made by any attainted person since that 
day were also rendered inoperative by the act, unless made 
for actual and valuable consideration, provable by evidence 
other than the conveyance or transfer itself.

Tenants of any of the attainted persons who had paid 
any rents due them after duly 4, 1776, and before the time 
of their actual attainder, without fraud or collusion, 
were to be discharged from further payment, providing that 
they were able to present proof of such payment.

Finally, the supreme court was empowered to appropri­
ate any part of the estates forfeited by virtue of the 
act for the support of the wife and/or children of the 
traitor in question.

The Oreneral Assembly had done its work with remark­
able thoroughness, and for over a year, the question of 
the confiscation of the loyalists1 lands disappeared from 
its proceedings. The question of the "discouraging" of 
the opponents of the revolution was by no means solved 
however, and it was to this end that the legislature di­
rected mucn of its energy during the months after the 
passage of the act of Liarcli 6, 17 78.

Typical of this anti-loyalist legislation was the
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law of April 1, 1778, entitled:
An Act for the further security 

of the government. 72.
This act provided that all persons within the limits of 
Pennsylvania should taice the oath of allegiance to the 
state government before June 1, 1778. Any person re­
fusing to take the oath, was to forfeit all his personal 
property and chattels to the state, and all his real es­
tate to the person or persons vvho would, oe lega ii y 
entitled to inherit it in case he died intestate. All 
persons having formerly exercised, or still exercising, 
any office under the British crown were ordered to appear 
and take the oath of allegiance before June 10. Any per­
son of this class who refused to do so was to be subjected
to the forfeiture of all his estate, both real and personal,

73 •
and was to be treated as an enemy of the state.

If any of the persons described in the preceding 
paragraph, who had not at any time been adjudged guilty of 
or attainted of treason or misprison of treason, wished to 
sell their estates and leave Pennsylvania, they were, after 
securing written permission from the executive council, 
permitted to do so within ninety days after the date upon 
which the permit was granted. It was provided, however, 
that only persons who had taken the oath of allegiance

72. T. M'Kean, The Acts of tire G-eneral Assembly of the 
Commonwea11h of Pennsylvania, Carefully Compared with the 
Originals TBhiladelphia: Thomas Bailey, mDCCLlBfkll) , p. 122.

73. ibid. p* 123.
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could purchase these estates. In every case, the vendor 
was required to appear before any justice of the peace and 
declare, under oath, that the sale of such land was bona 
fide, and that in no way was any interest in the land re­
served for the original possessor, or any person acting for 
him. After the recording of this declaration, the title
conferred on the purchaser was declared to be good and

74. 
valid.

The rest of 1778 saw a series of modifications in the
above act such as, "A Supplement to the act, intitled, *An
Act for the further security of the government, t,? which
extended the time allowed for faking the oath of allegiance

75.
three months, and ”A further Supplement to the act, intitled, 
fAn Act for the further security of the government, fW 
which required all officers of the Pennsylvania state govern­
ment to take the oath of allegiance, and appointed comrnis-

76.
sioners to administer it, passed on September 10, and De­
cember 5, respectively. The General Assembly also passed 
a number of private acts, the majority of which ware for the
relief of persons subject to the forfeiture of their estates

77.
under the act of March 6.

74. M ?Kean, The Acts of the General Assembly of the 
Commonwealth of Pennsylvania, p. 124.

75. ibid. p. 153.
76. ibid. p. 162.
77. ibid. pps. 146, 159, 160.
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As the struggle with England progressed, the normally 
prosperous state found itself heading rapidly toward bank­
ruptcy# The taxes, while heavy, were completely inadequate 
to meet the costs of the war. Searching desperately for 
some other source of revenue, it was inevitable that the 
General Assembly should turn to the remaining property of 
the loyalists# A clause in the act of March 6, 17 78 had 
provided that where any claim or claims had been filed 
against a confiscated estate, sale was to be postponed un­
til one year after the claim had been settled. Thus, a 
vast amount of valuable property was lying idle, and beyond 
the reach of the state. To remedy this situation, the 
legislature, on March 29, 1779, passed:

A Supplement to an act, intitled,
An Act for the attainder of divers 
traitors if they render not themselves 
by a certain day, and for vesting their 
estates in this commonwealth, and for 
more effectually discovering the same, 
and for ascertaining and satisfying the 
lawful debts and claims thereupon. 78.

This act provided that all forfeited estates should be sold
without further delay, and that the returns from the sales
were to be delivered to the public treasury to be used for
the public defense. To carry this provision into effect, the
president and council v*/ere ordered to proceed at once to the
sale of the property of all persons attainted of treason by
the act of March 6, or by any other law, or decision of any
court.

78. M'Kean, The Acts of the General Assembly of the
Commonwealth of Pennsylvania, p# 177.
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Whenever such sales were advertised, it was provided 
that public notice should be given to all creditors or 
claimants of the estates to appear before justices of the 
supreme court and exhibit their claims as directed in the 
act of March 6. Creditors or claimants living within Penn­
sylvania were allowed six months to present their claims, 
while those resident in any other of the United States were 
allowed one year for the purpose. If however, any claimant 
should at the time of the publication of the notice of sale 
be under twenty-one, insane, in prison, or outside of the 
country, he should be at liberty to exhibit his claim with­
in the time limits prescribed above, commencing from the 
removal of the impediment in question.

It was further provided that if at any time any
attainder of treason should be set aside or voided, the
purchasers of the estates released for sale in consequence
of the original decision wrere to remain absolutely secure
in their rights of possession. All claims for recovery by
formerly attainted persons or their heirs were declared to
work against the state only. In such cases, the injured
parties were directed to apply to the legislature to be
indemnified, out of the treasury, up to the amount of the

79.
purchase money for the estate involved.

The agents for Philadelphia and the several counties, 
appointed by the president and council, were instructed to

79. M TKean, The Acts of the General Assembly of the
Commonwealth of Pennsylvania, p. 178.
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deduct all lawful costs and charges arising out of the 
sales of forfeited estates from the sums received and 
forward the remainder, within three months after the sale, 
to the treasurer of the state. The treasurer's receipt 
was declared to be a legal discharge of all obligations 
on the part of the agents. Agents who neglected to turn 
in the sums paid to them were declared to have forfeited 
twice the amount in question, to be recovered by an action 
of debt for the use of the commonwealth.

The Assembly provided that nothing in the act should 
serve as a bar to the effort, by any person, persons, or 
corporation, to recover any estate by means of a legally 
instituted suit before any court of record in the state.

If any purchaser of confiscated lands, his heirs, as­
signees, or tenants, should, at any time within twenty years, 
be evicted, as the result of any suit or other legal action,
from his purchase, he would be paid the value of the estate,

80.
at the time of eviction, out of the treasury.

Upon presentation of any claim of more than five pounds, 
the justices of the supreme court were instructed to order 
that a jury be summoned, and, after the proper joinder of 
issues, proceed to try the case. On being informed of the 
findings of the jury, the justices were directed to make an 
equitable award.

80. h'Kean, The Acts of the General Assembly of the
Commonwealth of Pennsylvania, p. 179.
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The agents, appointed by the president and council, 
wfere granted, as a compensation for their services, one 
percent of the purchase price where the amount involved 
was one thousand pounds or less, three-fourths of one per­
cent if the amount was more than one thousand pounds and 
not more than five thousand pounds, and one-half of one 
percent if the amount exceeded five thousand pounds. The 
fees of the justices of the supreme court, notaries, au­
ditors, jurors, and witnesses were fixed at the normal 
amount provided by law, and were to be paid by the commis­
sioner of accounts, whose drafts were to be countersigned 
by the speaker of the General Assembly.

It was finally provided that all sections of the act 
of March 6, 1778, supplemented or altered by the act of 
March 29, 1779, were repealed.

with the passage of this act, the confiscation legis­
lation of Pennsylvania was virtually completed. Most of 
the problems which made necessary such large amounts of 
amendatory and remedial legislation were forestalled by 
the original act of the General Assembly of the Common­
wealth. The fact that the entire body of loyalist property 
confiscated was seized under the indubitably legal power 
of the state to declare forfeit all the properties of its 
subjects who had been attainted or convicted of treason 
made the action of the government in perfect conformity
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with the traditional colonial and British practice in the 
matter as set forth in the Common Law, and in the Statute 
of Edward III* Thus suits were reduced to attempts to 
prove that the property of persons not attainted had been 
erroneously seized, or efforts to secure the recognition 
and payment of claims against those upon whom forfeiture 
had been declared. A further advantage arising from the 
method of procedure employed by Pennsylvania is to be 
seen in the fact that the British government could find 
no reasonable grounds to protest against the application 
of penalties identical to those provided by English law 
to persons whose treason was clearly admitted by the very 
recognition of the independent condition of that state* 
Finally, the appointment of such an unquestionably honest 
and capable body as the president and council of the state 
to supervise the confiscation process, and the granting to 
them of great latitude in the execution of the work, made 
possible a relatively flexible and efficient administration 
of the various necessary activities incident to the seizure 
and sale of the loyalists* estates, standing in marked con­
trast to the faulty machinery set up in some states.

After the passage of the two major confiscation acts, 
the legislature only referred at intervals to the matter. 
These related acts were, in general private acts. On March
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18, 1780, there was passed:
An Act for the effectual recov­

ering and securing the fines, forfei­
tures and other moneys due or belong­
ing to the commonwealth, for the use 
of the same, 81.

This was an effort to accelerate the payments, hy the vari
ous agents, of all sums owed to the treasury.

The last important reference to the matter of con­
fiscation is to be found in an act providing that all re­
maining forfeited lands be sold, for specie or bills of 
credit issued by the state, on or immediately after May 
10, 1781* The receipts were ordered used for the payment
of the salaries owing to the officers and men serving in

82.
the militia or the continental forces.

81. M'Kean, The Acts of the General Assembly of the 
Commonwealth of Pennsylvania, p. 358-342.

82. ibid. p* 475.
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It is clearly indicated by an examination of the
early revolutionary legislation of the state of Connecticut
that the possibility of converting the estates of those not
in sympathy with the war to the ends of the new government
appeared very soon after the outbreak of hostilities. The83.
first act against treason failed to provide for the con­
fiscation of the estates of offenders. However, this de­
fect was probably felt almost immediately, since within a 
few months, the legislature made a preliminary general 
move against the loyalists* property. This was embodied
in an act passed by the General Court of Connecticut, on 

84.
October 11, 1777, entitled:

An Act concerning the real 
Estates of Aliens, and Persons 
inimical to the United States of 
America. 85.

While this act cannot be classified as a confiscation act, 
in the usual sense, it clearly foreshadowed such a law by 
providing for the taking possession of all houses, lands, 
and other real estates within the state, not belonging to 
any of the residents of Connecticut or any other of the 
United States. Such sequestrated lands were to be leased 
for a period of not more than three years. The state attor­
ney in the county where any such estates might be located

83. ...... Acts and Lav/s made and passed by the General
Court or Assembly of the State of Connecticut, in New England 
in America: holder at New-Eaven, in said State, on the second 
Thursday of October. A.D. 1776. (New-London: Timothy Green, 
MDCCUQGTIlT, P. 431.

84. The day of the month is illegible, but must have been 
the eleventh.
 85......   Acts and Laws of ConnecticujLi_Q_i_475j__________
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was authorized to transact any business connected with
the sequestration and leasing of the property* He was also
authorized to bring suit to recover any property which had
been appropriated by unauthorized persons, and to recover
compensation for any damage done to the property by any
persons# All money received by the several county attorneys
was to be paid into the treasury, with the exception of
any costs awarded as a result of necessary suits which were

86 .
to be taken by the attorneys in lieu of fees.

When any county attorney had seized an estate, he was 
directed to lease it to the highest bidder, at a public 
sale, the time and place of ‘which had been advertised in
one or more of the newspapers of the state for three suc­
cessive weeks before the day fixed# The lessee was required
to give adequate security for faithful payment of the rent,

86 .
and for proper usage of the property.

It was further provided that no person "inimical to 
the Freedom or Independence of the said States," and no 
aliens or foreigners could, except by special permission 
of the G-eneral Court, purchase or transfer any real estate 
in Connecticut. Finally, the selectmen of the towns in the 
state were required to report all real estate, in their 
towns, owned by foreigners.

In spite of this early beginning, Connecticut waited 
until four other states had passed definite confiscation

8 6.......   Acts and Laws of Connecticut, p. 475.
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laws "before taking such a course. On May 14, 1778, the 
General Court passed:

An Act for confiscating the 
Estates of Persons inimical to the 
Independence and Liberties of the 
United States within this State, and 
for Payment of their Debts, and di­
recting Proceedings therein. 87.

After a preamble stating that the act was passed in
deference to the desires of the Continental Congress as

88.
expressed in its resolution of November 27, 1777, the 
legislature declared that all real and personal property, 
belonging to any person who had gone over to the British, 
or aided or assisted them in any way, or who at any 
future time should do so, was forfeited to the state.

The selectmen of the several towns within the state 
were ordered to give information, as soon as possible, to 
the nearest assistant or justice of the peace concerning 
all persons living in, or formerly resident of, their re­
spective towns who owned estates subject to forfeiture 
under the terms of the act. Any assistant or justice of 
the peace receiving such information 'was directed to is­
sue a summons, stating the information he has received, and 
notifying the accused to appear before the county court to 
give reasons, if he could, why his estate should not be de­
clared forfeited to the state. The summons was to be given

87. C.J. Hoadley, Records of the State of Connecticut 
(Hartford: Press of the Case, Lockwood & Brainard Co., 
1895), vol. II», p. 9.

88. Journals of the Continental Congress, vol. IX., 
p. 971.



102

to some proper officer, and served by leaving an attested 
copy at the last usual abode within the state of the person 
charged, at least twelve days before the session of the 
county court to which he was summoned. At the time set for 
the hearing of the case, the selectmen who made the origi­
nal accusation were directed to appear with all the evidence 
obtainable* The county court was directed to examine such 
evidence, and to inquire into the truth of the various 
allegations. If the evidence pointed to the truth of the 
charges, the court was ordered to give judgment that the 
estate, both real and personal, of the accused was forfeited 
to the use of the state. This judgment was to be certified, 
and transmitted to the court of probate of the district in 
'which the estate lay, or if the judge of the court of pro­
bate of that district was related to the former owner of the
confiscated estate, to the court of probate of the ad join- 

89.
ing district.

Upon receipt of the judgment, the court of probate was 
directed to grant the administration of the estate to some 
suitable person or persons, who were to give bond for the 
faithful performance of their duties. The administrator was 
ordered, within twenty days, to exhibit to the court of 
probate a complete inventory, to the best of his knowledge, 
of the estate. The judge of probate was then to have an 
apprai sal made.

89. Hoadley, 0£* cit., p. 10.
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At the time of the appointment of the administrator, 
the court of probate was to appoint two or more judicious 
and disinterested commissioners to examine and adjust all 
claims brought against the estate by its creditors. These 
officers were directed to proceed in the same manner, and 
were granted the same powers as commissioners on insolvent 
estates. After a period, to be set by the court, they were 
required to make a report of their proceedings. Upon re­
ceipt of this report, the court was empowered to make 
whatever allowance to the wife and children, if any, of 
the accused as was consistent with reason and humanity, and 
also give orders for the payment of all just debts found 
due by the commissioners. If the personal estate of the 
loyalist was insufficient to pay these demands, the court 
was empowered to order the sale of enough of the real es­
tate to make up the deficiency. When any such estate was 
found to be insolvent, the court was directed to order the 
whole to be sold, and, after first deducting costs and
taxes, and the allowance made to the family of the former

90.
owner, distributed among the creditors.

Any person who felt himself wronged by any of the 
above proceedings was granted the same right of appeal to 
the superior court, under the same limitations and

90. Headley, Records of the State of Connecticut,
p* 10-1 1 .
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restrictions, provided by law in any other probate matter. 
The administrators of confiscated estates were given 

the same powers of bringing suits for the redemption of 
mortgages or the recovery of property or debts as were 
provided for the administrators of intestate estates.
To make the recovery of debts due to the former owners of 
any confiscated property more simple, the administrators 
were authorized to proceed by means of suits in equity, 
against all known and unknown debtors, in consideration of 
which, the presiding justice might make inquiries of any 
known witnesses, for the purpose of determining the names 
of all debtors and the amount of their indebtedness.

In any case where the personal estate of any loyalist 
had been previously seized and sold, and the remaining real 
property was inadequate to meet the just debts of the 
estate, the judge of the court of probate 'was empowered to 
certify the deficiency to the treasurer, 'who in turn 'was 
required to pay over to the administrator, to make up the 
required sum, any amount up to the total return from the 
previously confiscated goods, deducting only the charges 
incident to the actual prosecution for, and sale of the 
goods involved.

where any estate had been sequestered by virtue of 
the act of October 11, 1777, or where legal measures had 
been taken for the sequestration of any estate under that 
act, the act of hay 14, provided that such estates or 
proceedings be turned over to the proper administrator, 
appointed by the court of probate, in pursuance of its
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duties under the later act. The administrator was direct­
ed to settle accounts with the overseer appointed hy au­
thority of the earlier act, take over all funds in his 
possession, and make the periodic reports formerly required 
of him.

Apparently as an afterthought, the G-eneral Court re­
alized that there were probably some owners of real estate 
lying within Connecticut who had never maintained a resi­
dence in the state, and therefore, the law would be in­
operative in such cases. It was therefore provided that 
the selectmen of any town in "which there was located an es­
tate belonging to any person of this class were required 
to make a report, as provided in the case of other loyalists, 
directly to the county court, leaving a written copy of 
the information with the clerk of the court at least twelve 
days before any session, after which, the procedure was
to be identical with that established for other classes of

91.
loyalist property.

The act of May 14, 1778 was allowed to function 
without change for a year. Then an obvious shortcoming 
made an amendment necessary. In May, 1779, the General Court 
passed;

An Act in Addition to an Act 
entitled An Act for confiscating

91. Roadley, Records of the State of Connecticut, p. 11.
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the Estates of Persons inimical to 
the Independence and Liberties of the 
United States within this State and
for payment of their Debts, and di­
recting Proceedings therein, 92.

This act simply provided that where the estate of any per­
son or persons holding in joint-tenancy, tenancy-in-common, 
or co-partnership was confiscated in pursuance of the 
earlier act, the judge of probate, who had appointed the 
administrator, was directed to appoint ”three sufficient 
freeholders” to make, under oath, a partition of the estate 
in question. The partition, if acceptable to the court, 
was declared to be binding on all parties. However, if any
person felt himself injured by any such partition, he was

92.
not to be denied the right of appeal.

In October, 1780, the General Court, exasperated at
the backwardness of the selectmen of many of the towns in
making the required reports on any forfeitable estates 
within their jurisdictions, resolved that the representa­
tives from each town to the Court be requested to make in­
quiries, in their towns, concerning the estates of all 
tfinimical” persons located there. This information was to 
be turned over to the Assembly at its next session, so that

OS
confiscation proceedings could be commenced.

In the same month, the General Court, now terming itself

92. Koadley, Records of the State of Connecticut, p. 167.
93. ibid. p. 181.
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almost alternately "-Court”- and "Assembly,Tt passed:
An Act for supplying the Treas­

ury and for providing a Fund for call­
ing in and sinking the Remainder of 
the Bills of Credit emitted by this 
State since the first of January last, 
and for paying the Bounties of the 
Recruits ordered to be raised for 
filling up the Continental Army. 94.

This act provided that the governor and council should
sell, for gold, silver, new continental money at the then
current exchange, or Connecticut bills issued since
January 1, 1780, confiscated estates up to the amount of
fifty thousand pounds, lawful money, and promptly pay the
proceeds into the treasury.

By November of 1780, the need for money had again be­
come urgent. The answer was found in the following brief 
resolution:

Resolved by this Assembly, That 
a further sale of the confiscated es­
tates to the amount of fifty thousand 
pounds in addition to what has already 
ordered to be made, and the same is 
hereby ordered and directed to be done 
in the same manner and by the same au­
thority as is already provided for that 
purpose. 95.

In the same month, a second resolution authorized the use
of as much of the proceeds from the sale of confiscated
property as might be necessary for the defense of the west-

9 6.
ern frontier of the state.

94. Hoadley, Records of the State of Connecticut, p. 181.
95. ibid. p. 240.
96. ibid. p. 243.
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A third, resolution of November, 1780 arose out of the
appearance before the Assembly of a deputation from the
Connecticut regiments, demanding the arrears of pay, at
that time almost a year overdue, and the return to the pay
scale of twelve pounds, established by act of Congress, from
the adjusted scale of eight pounds, as provided by the state
in 1777 to 1780. In order to appease the soldiers, the
Assembly ordered the governor and council to distribute
fifty thousand pounds, in confiscated lands, among them,

97.
in lieu of the arrears claimed.

In their session of January 13, 1781, the governor and 
council, having received a letter from General Washington 
urgently requesting money for the pay of the continental 
army, appointed five commissioners to sell all the confis­
cated property in the towns of Norwich, Lebanon, Mans­
field, Pomfret, and Ashford as soon as possible. The sales 
were to be made for gold or silver only, payable one-half 
at the time of sale, and the remainder within three months. 
All selectmen of towns in which the property of ninimical”
persons had not already been confiscated 'were urged to

98.
proceed to make seizures as rapidly as possible.

The General Court, in May 1781, by "An Act for raising

97. Hoadley, Records of the State of Connecticut, p. £54.
98. ibid. p. £91.
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Supplies for the Use of this State and the Continental
Army untill the first Day of January next,1* provided that
a sum of not more than one hundred thousand he raised by
the sale of confiscated estates. Bills issued by the state
after January 1, 1780, and orders drawn by the committee of
pay-table were declared to be acceptable. The sales were
to be supervised by the governor, and the council of

99. 
safety.

On July 4, 1781, the governor and council of safety
appointed a commit tee, having one member for each county
of the state, to supervise the sale of confiscated lands

1 0 0.
as required by the act of May, 1781.

Two days later, the members of the committee were 
given instructions on the procedure to be followed in the 
sale of the confiscated estates. The members were to com­
mence the sales as soon as possible, giving notice in the 
newspapers of the state, or any one of them, and also post­
ing a notice on the sign-post of the town in which the prop­
erty to be sold was located. All sales were to be by public 
auction, some proper person being appointed by the member 
of the committee to act as auctioneer. Avery effort was 
directed to be made to obtain a price satisfactory to both 
the state and the purchaser. Large estates were to be broten
up into smaller units "not to exceed the abilities of such

101.
who may appear inclined to purchase."

99. Loadley, Records of the otate cf bonnecticut, p. 084. 
3-00 • ibid. p. 469.
101. ibid. p. 472.
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Olxen any property was sold, the member of the com­
mittee responsible was ordered to forward full particulars 
of the sale to the committee of pay-table, which was re­
quired to prepare a legal warranty deed for the purchaser.

102.
All receipts were to be paid to the treasurer.

With the appointment of the committee for the sale of 
part of the confiscated property, the matter was allowed 
to rest until May, 1782* At this time, the General Court 
passed:

An Act directing certain con­
fiscated estates to be sold. 103.

This act provided that all confiscated estates, not subject 
to mortgages or already allocated in any manner for the use 
of the state, were to be sold. Notice of all sales arising 
under this act was to be given in at least one of the news­
papers of Connecticut for three successive weeks before the 
time of sale. All the sales ware to be by public auction, 
for specie or for the notes given by the treasurer of the 
state to the officers and men of the Connecticut Line. One 
year could be allowed for payment. The sales were to be made 
under the direction of the judges of probate legally em­
powered to appoint administrators for such estates. mhen

102. Eoadley,. Records of the State of Connecticut, p. 472.
103• ...... Acts and Lav;s Made and passed by the

General Court or Assembly of the Governor and Company of 
the State of Connecticut, in America; holden at Hartford 
Tin said State) on the second Thursday of May, Anno Lorn.
1782 (New-London: Timothy Green] 1782), p. 608.
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a sale had been made, the judge was directed to remit
the purcliase price and a description of the property sold

104.
to the treasurer, and the committee of pay-table.

No sales were to be made of any property until the 
commissioners appointed to examine and adjust the claims of 
creditors to it had made an acceptable report. The claims 
allowed by these commissioners and the various expenses a- 
rising from the sale were to be paid by the judge of probate 
before making his return to the treasurer. All such dis­
bursements were to be entered in the register of the court 
by the judge making them.

where any of the offenders held a mortgage on the es­
tate of any citizen, the judge of probate in charge of the 
property of that offender was instructed to appoint a person 
to sue for the recovery of the mortgaged property. If the 
mortgage was not paid within six months after such recov- 
ery, the estate was to be sold, the state receiving the 
amount due on the mortgage, the mortgagee receiving the 
remainder.

finally, the judges of probate were directed to dispose
104.

of any remaining personal estates forfeited to the state.
In spite of the express requirement that all unencum­

bered estates should be sold, the probate judges were

104. ...... Acts and Laws iUade and passed by the
General Court or A ssembly of the Governor and Company of 
the State of Connecticut, p. 609.
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apparently slow in carrying out this mandate. Four 
years later, the General Court in nAn Act for the Sale of 
Lands belonging to this State,” authorized them to sell, 
either at public or private sales, any confiscated lands 
remaining unsold, making legal deeds of conveyance for the 
purchasers. Payment was to be made in specie, or in the 
securities of the state. The judges were required to render 
an account of their activities to the treasurer within one 
year from the date of any sale. Finally, they were directed 
to obtain, from all persons in their districts who had been 
in possession, legally or otherwise, of any confiscated 
property, a full account of the stewardship involved. All
sums received from such persons v̂ ere to be paid into the

105.
treasury.

The final chapter in the story of the confiscation of 
loyalist property in Connecticut was written in May, 1787, 
when, in response to a resolution of Congress, the G-eneral 
Court repealed nsuch Acts, or Parts of Acts of the Legis­
lature of this State as are repugnant to the Treaty of

106.
Peace between the United States and his Britannic Majesty.”

105.......   Acts and Laws Made and Passed by the G-eneral
Court or Assembly of the State of Corine c ti cut, hoi den at 
Hartford (in said State) on the second Thursday of May, Anno 
Domini, 1786. (Publication data missing!

'106...... . Acts and Laws Made and passed by the General
Court or Assembly of the State of Connecticut, holden at 
Hartford, in said State, on the second Thursday of May, Anno 
Domini, 1787 (Hartford: Flisha Babcock, 1787), p. 350.
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Witli the possible exception of the extra-legal and 
unrecognized government of Vermont, the small state of 
Delaware seems to have solved the problem of the rapid 
and efficient confiscation of the estates of those un­
friendly to the cause of American independence with the 
least difficulty of all the states of the federal union.

On February 22 > 1777, the "Government of Kew-Castle,
Kent, and Sussex, Upon Delaware" passed "An Act to punish
Treasons and disaffected Persons, and for the Security of

107.
the Government." This act provided the death penalty, wfith 
forfeiture of all property, for those found guilty of trea­
son, and imprisonment for not more than one year, with a 
fine of not over three hundred pounds, for those found 
guilty of maintaining that the king of Great Britain had 
any right to rule over the state, or that a similar author­
ity should be vested in the British Parliament. In con­
sideration of the bitterness toward all British sympathiz­
ers which characterized the period, the following clause 
is a tribute to the fair-mindedness and humanity of the 
Delaware legislature;

Provided Always, and Be it Unacted 
by the Authority aforesaid That no Per­
son shall be prosecuted by Virtue of this 
Act for any 'words spoken, unless the In­
formation of such Words be given upon 
Oath or Affirmation to one or more Justice

107 ♦ .....*, Laws of the Government of Kew-Castle,
Kent and Sussex, Upon Delaware (Wilmington: James Adams, 
1778} , vol. II., chap* LXiGCVTII, p. 77.
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or Justices of the Peace within five 
Days after the words spoken, and the 
Prosecution for such Offence be within 
three Months after such Information; 
and that no Person shall be convicted 
by Virtue of this Act for any such 
words spoken, but by the Oaths or Af­
firmations of two credible witnesses 108.

Finally, it was provided that the above act was to continue
only during the actual course of the war.

Although the state was given a foretaste of confis­
cation by the act against treason, over a year elapsed 
before any general confiscation act was prepared. It 
seems certain that there was a strong body of sentiment 
against any wholesale seizure of the property of the 
loyalists, and it may, at least, be regarded as an ex­
pression of this feeling that the Delaware confiscation 
act was passed under a definitely misleading title. Thus, 
on June 26, 1778, the General Assembly passed:

An Act of free pardon and oblivion, 
and for other puxposes mentioned* 109.

The preamble of this act stated that many of the "subjects” 
of the state had gone over to the British side at the out­
set of the war, but had since repented of their treason 
and were anxious to return to their proper duties, but were 
deterred from doing so by the fear of punishment for their

108..... . ., Laws of the Government of New-Castle t
Kent and Sussex, Upon Delaware, p. 78.

109. ...... Laws of the State of Delaware, From the
Fourteenth Day of October One Thousand Seven Hundred to 
the Eighteenth Day of August One Thousand Seven hundred 
and ninety-One (.New-Castle : Samuel & John Adams, mDCCXCVII), 
vol. II., chap. XXIX b, p. 656.
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Grimes* Since the government of the state was anxious to 
mitigate, as far as possible the horrors of war, it was 
provided that any person who had levied war against Del­
aware or any other one of the United States, or had in any 
other way aided the British, with the exception of a rather 
lengthy list of outstanding offenders, could appear before 
any justice of the supreme court or justice of the peace, 
on or before August 1, 1778, and take an oath of allegiance 
to the state* After having thus demonstrated his attach­
ment to the American cause, and having agreed to notify the 
proper authorities of any existing plots against the wel­
fare of the state, the redeemed traitor could take his 
place among the loyal citizens.

If any of the offenders described in the preamble 
should fail to appear to take the oath within the period 
allowed for the purpose, it was provided that all their 
real and personal estate should automatically be forfeited 
to the state, subject to the payment of all just debts, 
mil alienations of real property made by any of the offenders 
in question after hay 16, 1778, were declared void.

The commissioners to be appointed by virtue of the act 
were instructed to make, as rapidly as possible, after 
August 1, an inventory of all personal property owned by 
any offender resident in the county to ’.which they were ap­
pointed, and also to list all real estate owned by such 
persons on hay 16.
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The inventories and lists were, under the terns of
the act, to he turned over to the cleric of the county in
which the forfeited property was located, for recording. 
After this had been done, the commissioners were directed 
to sell all such property at public auction, after having 
first publicly advertised the sale for ten days, and to 
return an account of their activities to the General As­
sembly at its next meeting after any such sale. Any money 
received by the commissioners, in the carrying out of their
duties, was to be disposed of according to the wishes of
the legislature. As a compensation for their services and 
to meet the expenses incident to their activities, the com­
missioners 'were allowed ten percent of the proceeds of the 
sale conducted by them.

The commissioners ‘were instructed to pay to the wife 
of any offender whose estate had been confiscated by them 
a sum of money arrived at by three justices of the peace, 
chosen for the purpose by the court of quarter sessions 
for the county in which the property lay. If the offender 
did not have a wife, the act, by some obscure process of 
logic, at least in its applicability to many cases, pro­
vided that the justices of the peace should turn the sum 
mentioned above over to some person, appointed by them­
selves, for the maintenance of his children.

After having outlined their duties, the act then



118

proceeded to appoint one commissioner for each, of the three 
counties of the state. If any of the persons appointed by 
the act should refuse to accept the comralssion, or be at any 
time disabled from carrying out his duties, the president 
or commander-in-chief was authorized to fill the vacancy.

The commissioners were respectively given full power 
to execute legal conveyances for any property sold by them 
in the exercise of their office. If any person, in posses­
sion of any such property at the time cf sale, should re­
fuse to surrender possession of it within ten days after 
its conveyance, the commissioner was authorized to proceed 
to recover possession in the manner directed by law for 
cases of forcible entry and detainer. All purchasers of 
confiscated property were declared to hold it with as
valid title as if the conveyance had been made by the

110.
former owner before his treasonable action.

To remedy the shortcomings of the act of June 26,
1778, the G-eneral Assembly, on June 5, 1779 passed:

A Supplement to an Act intitled,
An act of free pardon and oblivion, 
and for other purposes therein men­
tioned. 111.

As the earlier act had made no provision for determining
disputes over the title of any real estate sold under it,

110. ...... Laws of the State of Delaware, From the
Fourteenth Lay of October One Thousand Seven hundred to 
the Eighteenth Lay of August One Thousand oeven hundred 
and Isiinety-Qne, p. 638.

Ill* ibid. p. 6b8.
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or for settling any claims against such property, the judges 
of the court of common pleas were empowered to try all dis­
putes arising over the title to any property sold by the 
commissioners. In order to facilitate such trials, the 
judges were directed to hold a session in the county court 
house at some convenient time, which was to be advertised 
for twenty days before the session, for the express pur­
pose of hearing such cases.

Any person who claimed any interest in, or title to, 
any confiscated property was allowed to appeal to the 
judge of common pleas for his county at any time within 
three months after the sale of the property. when any 
such claim was filed, the judge was instructed to summon, 
by a writ of venire facias, twenty-four citizens and free­
holders to appear before him. From this group, twelve jurors 
were to be selected to try the claim. The verdict of the 
jury 'was declared to be final. Jurors who refused to attend 
were to be fined five pounds. The judge was instructed to 
require the jurors to tahe an oath to render a just and im­
partial verdict. If any person who had any claim against
any confiscated estate neglected to submit it for trial,

112.
no future recovery could be had.

Those persons having any demands against any of the 
forfeited estates 'were instructed to place them, together

112. ...... Laws of the State of Delaware, p. 660.
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with ail available proofs, before the judges of common 
pleas. The judges were empowered to make an award, which 
was to be final# The amount of the award was ordered paid, 
out of the sum realized from the sale of the estate in 
question, by the commissioner in charge of the sale.

The act required the commissioners of forfeited es­
tates to demand and receive all debts owed to the offenders
on May 16, 1778, On payment, they were authorized to give 

110.
legal releases. If any debtor refused or neglected to 
pay, the commissioner concerned was empowered, after a 
delay of thirty days, to commence suit, in his own name, 
for the sum aue, using an attachment if necessary.

If any commissioner had reason to believe that any 
person was concealing any forfeited goods, he was directed 
to appeal to a justice of the peace, who was required to 
issue a summons for the suspected person, and examine him 
under oath. If the suspect possessed such goods, they were 
to be delivered to the commissioner, together v;ith a 
notarized inventory.

All salaries and fees incident to the process of 
confiscation and sale of the forfeited properties were 
to be paid, by the commissioners, from the sums realized 
from the sales.

The justices of the orphans' courts of the several

113...... . Laws of the State of Delaware, p. 661.
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districts were required to, appoint a suitable person, 
under bond, to supervise tbe expenditure of tiie funds 
provided for the maintenance of any children abandoned 
by those deserting to the British, and to see to their 
proper care. vfhen any such child should reach a lawful 
age, the justices of the orphans* court were empowered 
to pay to him the remainder of the sum allotted for his 
welfare.

Whether the very large fee granted to the commissioners 
by the Delaware confiscation act encouraged them to per­
form their duties unusually well, or whether the small 
size of the state made supervision by the G-eneral Assembly 
relatively constant, the entire work of confiscation was 
done under the provisions of the two relatively brief acts 
cited, without apparent need for further legislation, 
with the exception of a few private acts, the whole ques­
tion was ignored by the legislature, until on February 2, 
1788, the final chapter was written by:

An Act for repealing all acts or parts 
of acts, repugnant to the treaty of peace 
between the United States and his Britannic 
majesty, or any article thereof. 114.

Comment on this act seems unnecessary.

114.......   Laws of the State of Delaware, p. 917.
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1\lE¥ HAMPSHIRE



Mew Hampshire took its first steps against the prop­
erty of loyalists within its limits on January 17, 1777, 
through the agency of:

An Act Against Treason and mis­
prison. of Treason, and for regulating 
trials in such cases, and for direct­
ing the mode of Executing Judgments 
against Persons convicted of those 
Crimes. 115.

This act provided the death penalty for treason, hut did 
not declare forfeiture a consequence of conviction, How­
ever, the punishment for misprison of treason was set at 
imprisonment for not more than five years, and the for­
feiture to the state of all personal property, and the
profits from any real estate, owned by the offender, during 

116.
his life. If any person, ino.icted for treason or misprison
of treason, should flee to avoid, trial, outlawry could be
pronounced against him. Should any such outlaw return to
stand trial within one year, the chief justice was ordered
to remove the outlawry, and to provide for a fair trial.
Persons not yielding themselves for trial within the year
allowed, were declared to have forfeited all their real

117.
and personal property to the use of the state.

The loyalists of Mew Hampshire, with the example of 
their unfortunate fellows in Vermont indicating the fate
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kind whatever, made by any per 
charging treason, misprison of 
state, or arrested on any 
who had, or at any future 
was null and void.

Then, in one of the 
made by any of the states 
House of representative 
conveyances of real estate

to protect 
open or 
of the tempt 

of the legis- 
prac-

or shall 
of being 
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any or 
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as veil of
de sert-
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warrant 

or any act against 
person 
the enemy

enactments of the type to be 
new Hampshire Council and

that would soon overtake them, began to attempt 
their property by :t selling" it to their agents, 
secret, and friends. Seeing the rapid removal 
ing properties from their reach, the radicals 
lature, on kovember 29, 1777, moved to head off this 
tice by passing;

An met To prevent the Transfer or 
Conveyance of the estates and Troperty 
of such Persons who have been 
be apprehended upon Suspiscion 
guilty of Treason, Misprison 
or other inimical Practices 
this otate, the United-States, 
either of them, and also for 
all Lands within the State, 
such Persons as have traiterously 
ed or may hereafter desert the Common 
Cause of America, and have gone over to, 
or any **ay or Manner joined our Enemies, 
as of those who belong to, or reside in 
G-reat Britain. 118.

This act provided that any conveyance or transfer,
son named on any
treason,

such charge, or by any
time miglit, go over to

first
, tne

s provided that all deeds and other 
located within the state made

118.......   Acts and Laws of kew-Hampshire, p. 110.
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after the passage of the act by any person, persons, or 
corporation resident in Great Britain, or by any agent 
acting'for him, them, or it, were also void.

It was further provided that all property belonging
to the offenders mentioned in the opening clauses of the
act, as well as that belonging to any British person or
corporation, was to be taken into custody and appraised.
Its eventual disposal was left to the discretion of the

119,
General Assembly, The actual work of the sequestration 
and appraisal was delegated to the selectmen of the towns 
in which the xoroperty was located. The appraisals ware 
to be returned to the secretaryf s office within two 
months after the taking possession of any property by the 
selectmen. The income from all sequestered property was 
to be paid, by the selectmen, to the secretary at inter­
vals. In return for their services, the selectmen were to
be paid Tta reasonable Reward from out of the public Treas- 
120. 

ury.tT
Having proceeded so far toward a general confiscation 

lav/, the General Assembly probably found it no very dif­
ficult task to prepare themselves for the final step. On 
November 28, 1778, it published:

An Act to confiscate tne nstates 
of sundry Persons thei*ein named. 121.

119.......  Acts and Laws of i^ew-Hampshire , p. 111.
120. ibid. p. 112.
121. ibid. p. 139.
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With, a direct simplicity unusual in the legislation of
this period, the act declared the entire real and personal
estates of a group of notorious loyalists, who, according
to the preamble had aided and assisted the British in their
attachs upon the people of the state with the avowed intent
of subverting the good citizensr "Liberties, Civil and
Religious, and taking from them their Property," forfeited 

122.
to the state. Committees of three members were appointed 
for each of the stateTs five counties. These committees 
were instructed to prepare accurate inventories of all 
estates confiscated by the provisions of the act, and return 
them to the General Assembly. All selectmen, or other per­
sons, who had taken possession of any of the confiscated 
property were ordered to deliver it to the committees for 
their respective counties.

The committees were directed to sell, at public auction,
all personal estates seized by them, giving a statement of

123.
any such sales to the General Assembly. However, before
selling the forfeited personal property in their possession,
the committees were instructed to set aside as much as in
their opinion would provide for the support of the families
of the persons named by the act.

The act provided, finally, that all members of the
124.

committees on confiscated property should take an oath,

122.......   Acts and Laws of Nev/-Hampshire , p. 139.
123. ihid. p* 140.
124. ibid. p. 140.
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"before some magistrate, to faithfully discharge the duties 
of their office.

The loyalists, having had their efforts to protect 
their estates by colorable transfers or conveyances blocked 
by the act of November 29, 1777, turned to new devices to 
escape forfeiture. Perhaps the most common method was the 
drawing up of a fraudulent attachment for a large part of 
the entire worth of the forfeitable property in favor of 
a trusted agent or friend. If, in such a case, forfeiture 
should ensue, the loyalists reasoned that the agent, being 
in the position of a preferred creditor, would be able to 
salvage much of the estate by presenting his bill of at­
tachment. To counter this trick, the General Assembly (or 
General Court as it was frequently called), on December 
26, 1778, passed:

An Act to Make Void all Attach­
ments vvhich have been, or hereafter 
shall be laid or made upon the Estates 
of Persons who have left the State or 
any of the United States, and gone 
over to the Enemies of the said States 
since the Commencement of hostilities 
by Great-Britain; or on the Estates of 
any Inhabitant or Subject of Great- 
Britain, 125.

which provided that all attachments placed on any of the
types of estates indicated in the title, since the beginning
of the revolution, were void. The act, however, was not
intended to apply to cases where attachments had been
carried through the courts to a final settlement.

125........ Acts and Laws of New-Hampshire, p. 147.
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Since the original confiscation act had made virtually 
no provision for the creation of workable machinery of en­
forcement, it was inevitable that amendments should follow. 
On June 25, 1779,. the G-eneral Assembly passed;

An Act In Addition to an Act in­
titled ftAn Act to confiscate the Estate 
of sundry Persons therein named. 126.

The preamble of this act stated that the act of November 28, 
1778, had failed to make any provision for ascertaining 
what real property actually belonged to the persons named 
by it, and that no way of settling the debts of the offend­
ers, or paying the profits arising from the forfeitures 
into the treasury had been established. To remedy these 
shortcomings, the G-eneral Assembly required the judge of 
probate for each county in the state to appoint a trustee 
for the estate of each absentee formerly resident within 
that county. If any offender had at no time been a resi­
dent of the state, the probate judge of the county in which 
his estate was located was required to act as described 
above. All trustees were required to take an oath and 
post bond for faithful performance of their trusts. The 
judges were to direct the disposal of the confiscated es­
tates in such ways as seemed likely to bring about their 
prompt sale.

The trustees, under the law, 'were directed to promptly 
make inventories of their charges, and send copies to the

126. > Acts and Laws of New-Hampshire, p. 159.
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judges of probate responsible for their appointment. All 
committees of safety, or other committees, were instructed 
to turn over to the trustees of their counties all confis­
cated property in their possession.

The trustees were empowered to settle all debts and 
credits of the estates committed to their cars, bringing 
suit, where necessary, for the recovery of any assets 
found to be in the possession of other persons, and making
proper defense against any suits brought by the creditors

127.
or claimants of the property.

If any of the estates were found to be insolvent, the
judges of probate were directed to proceed as in other
cases of insolvency.

Should the trustees have reason to suspect any person
of having embezzled any part of the estate entrusted to
their custody, they were ordered to report their suspicions
to the judge of probate for their county. The judge, in
turn, 7/as directed to summon the suspect before him, and, by

126.
examination under oath, determine the truth of the matter.

hack trustee was instructed to give public notice 
for all persons having claims against the estate placed 
under his administration to present their claims within 
six months under penalty of being excluded from any settle­
ment that should be made. ho suit could be brought against

12 7........   Acts and Laws of ke7/-humpshire, p. 160.
128. ibid. p. 161.
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any trustee by a claimant or creditor, unless a written 
claim had been presented within the time set.

The judges of probate were directed to proceed to 
seize all unoccupied lands, suspected of being the property 
of any offenders against the state, giving public notice 
to all persons claiming any interest in such lands to appear 
in defense of their claims.

All sales of confiscated estates were to be by public 
auction. The probate judges were authorized to make a 
proper allowance, out of the estates of the offenders 
named by the act, for the support of the wives and children 
of such persons. Finally, the judges were to make a report 
of their proceedings to the G-eneral Assembly every six 
months.

'while the assembly constantly tried to convert the 
confiscated estates in its possession into specie, it 
occasionally found situations where this was not necessary. 
For example, on June 17, 1780, it passed "An net for clear­
ing and making passable the Hoad from the upper Coos through

189.
unappropriated Lands to Conway," which appropriated one 
thousand seven hundred acres of confiscated land (formerly 
the property of William. Stark) to pay for the road repair­
ing.

129. ...... Acts and haws of new-nampshire, p. 169.
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In March, 1780, the G-eneral Assembly decided to 
overhaul its confiscation machinery. As a result, it 
passed, on the eighteenth of the month:

An Act for repealing an Act, in­
titled an Act in addition to an Act, 
intitled an Act to confiscate the Es­
tates of sundry Persons therein named, 
passed in the Year One Thousand Geven 
Hundred and Seventy-Nine. 130.

As the title indicates, the act, after declaring all things
done in consequence of the provisions of the act of 1779
legal and valid, repealed the older statute.

Having cleared away the debris of former legislation, 
the Assembly, on the same day, accepted:

An Act In Addition to an Act 
”intitled an Act to confiscate the 
Estates of sundry Persons therein 
named,11 passed in the Year of our 
Lord, One Thousand Seven Hundred 
and Seventy Eight. 131.

After a preamble in union the original act was characterized
as insufficient and invalid, the new act provided that all
sales made by the trustees appointed by virtue of the former
act were legal, and that the trustees should transmit a
complete inventory of all property in their possession to
the county juciges of probate not later than May 1, 1780.
All trustees appointed under the former act were to remain
in office. The judges of probate were directed to appoint

1 5 0 .......   Acts and Laws of Ne w -Ilampshire, p. 219.
131. ibid. p* 219 et seq.
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other trustees to control all estates confiscated since 
the passage of the act of 1778. The appointments were to 
be made in the same manner, and under the sane conditions 
as in the original confiscation act. At convenient in­
tervals, the judges “were to grant the trustees licenses 
authorizing.the sale of such property. The proceeds of 
such sales were to be returned to the treasurer.

Three commissioners were to be appointed by the 
several judges of probate, and authorized to examine the 
claims of ail creditors to the confiscated estates. The 
commissioners were directed to hold meetings, advertised 
for at least three weeks in advance in the hew Hampshire 
and Boston gazettes. Creditors were to be allowed six 
months to appear and prove their claims. At the end of 
six months, the commissioners were instructed to return 
all claims to the treasurer. The matter of payment was 
left for the future consideration of the legislature.

Persons suspected of embezzling confiscated property 
were to be examined by the judges of probate. The judges 
were directed to order the sale, at public auction, of 
the forfeited estates, and to make a return of their pro­
ceedings to the G-eneral Assembly every six months.

The state pledged itself to guarantee and defend the 
legality of all conveyances and deeds made by the trustees 
in pursuance of the act.
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With the passage of the act of March 18, 1779, the 
legislature of New Hampshire allowed the matter of confis­
cation to rest until April 6, 1781 when it passed;

An Act in Addition to an Act of 
this State, entitled an net against 
Treason and Misprison of Treason, and 
for directing the Mode of executing 
Judgments against Persons convicted 
of those Grimes; And also in addition 
to an Act entitled an Act for preventing 
and punishing such Offences against 
the State as do not amount to Treason 
or Misprison of Treason. 132.

Among other things, this act provided that the forfeiture
of all real and personal estate should he a part of the
punishment prescribed for those guilty of either treason
or misprison of treason.

On November 28, of the same year, guided either by a 
rather peculiar logic, or by the traditional Yankee sense 
of humor, the General Assembly issued;

An Act to prevent the Inhabitants 
of Great-Britain and others inimical to 
the United States of North America, 
from purchasing Territory within this 
State. 133.

Under the terms of this remarkable piece of legislation, 
no British subject or loyalist was permitted to buy any 
real estate, or to take a lease, of more than a year in 
duration, within New Hampshire. Since the existing law

132........   Acts and Laws of New-Hampshire. p. 247.
133. ibid. p. 270.
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provided that any property owned "by any such person was for­
feit to the state, the necessity for such a statute is a 
mystery.

After its extensive period of experimentation with 
laws designed to secure to the state the property of its 
opponents, the General Assembly, on March 25, 1781, more 
than five months after Cornwallis* surrender at Yorktown, 
passed:

An Act For confiscating the Estates 
of sundry Subjects of this State, and 
of the other United States of America, 
who have since the Commencement of Hos­
tilities between Great-Britain and the 
United States, gone over to the Enemy; 
also the Estates of the Subjects of 
Great-Britain lying within this State. 134.

This belated statute gave New Hampshire, for the first time, 
a workable general confiscation law. Starting with the 
position that subjects of a state who desert it in time of 
war are incapable of legally holding property, of any kind, 
within its limits, and further stating that by the ’’Law 
and Custom of Nations” all enemy property within a bellig­
erent state is subject to confiscation, the act declared 
all British and loyalist property within the state confis­
cated.

The machinery of the act was simple and logical, It 
vvas held that all ”subjects” of XSTew Hampshire who had left 
the state and in any way aided the British government, or 
who had left since April 19, 1775, and had died or failed 
to return were aliens.

134. , Acts and Laws of New-Hampshire, p. 282.
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All property of those declared, aliens in pursuance of the 
act was returned to the possession of the state hy escheat. 
The grand juries of the superior court and the several 
courts of sessions were instructed to investigate all cases 
where any person was charged with being an alien in the 
sense given above. The attorney-general “was directed to 
exhibit any complaints which might be returned by the 
grand juries to any of the several courts cited. Upon 
receipt of any such complaint it became the duty of the 
presiding judge to call upon the accused to appear for 
trial* If the accused failed to appear before the next 
term of the court issuing the summons, forfeiture was to 
be decreed by default. If he appeared, a most unlikely 
possibility, a proper trial, by jury, to determine whether 
or not he was guilty of treason, would be held. The right 
of appeal to the superior court was granted to all defend­
ants. If, however, any one prosecution against a suspect 
should succeed, confiscation of all his property might be 
ordered without any further trials.

When a judgment had been obtained against any estate, 
the judges of probate were to proceed as had been directed 
in the earlier law's. An exception was made in that the com­
missioners were directed to send the list of claims, com­
piled by them, to the judge by “whom they were appointed, 
instead of the treasurer of the state. If the estate was 
solvent, the judge was to forward the claims to the treas­
urer for payment, if not, he was to apportion the assets
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among the claimants.
The wife or widow of any "alien" was to he paid her 

dower or "third" of her husband’s estate, '-/here the 
offender had left any relatives unable to support them­
selves, and accustomed to receiving their living from him, 
the judge of probate in charge of the estate was author­
ized to fix an allowance for them.

All real or personal estate belonging to subjects of 
the Ling of Great Britain was declared forfeited. The 
procedure was to be the same as that employed against 
absentees. The judges of probate for the counties in which 
the forfeited properties lay were directed to appoint a 
trustee for each such estate, and to order its immediate 
sale, having no regard for any claims which might be made 
on it. The proceeds of all sales were to be sent to the 
treasurer.

Finally, on September 15, 1786, the General Assembly 
passed:

nn Act In compliance with the 
Treaty of Peace between the United 
States and his Britannic Aajesty, 
and with the recommendation of Con­
gress of the Fourteenth of January 
1789, founded thereon. 155.

Under the terms of this act any jjroperty "which had belonged
to British subjects, or absentees resident in territory in
the possession of the British army between November 30,

135. > Acts and Lavs of Lew-Lampshire, p. 420.
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1782 and. January 14, 1784, who had. not borne arms against 
the United Btates, was restored. Any persons regaining 
property under the above provision were allowed to go to 
any part of* the state, after having given their names to 
the secretary's office within fourteen days after their 
arrival, and to reside there for not more than one year to 
transact the business incident to the recovery of the pro­
perty.

The last clause of this act declared that all acts
repugnant to the "peace and friendship between the United

 ̂ 136.
States and Great-Britain" (including the several confis­
cation acts) were repealed.

136.......   Acts and Laos of me \/-Hampshire, p. 420.
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In common with the majority of the other American 
states, New Jersey made its first confiscations of loyal­
ist property as an incidental part of the enforcement of 
the traditional English penalties for treason. On October 
4, 1776, by "An Act to punish Traitors and disaffected 
Persons," the General Assembly provided that, excepting 
the corruption of blood, the penalties provided by the
laws of England should be executed on those convicted of

137.high treason to the state.
Since the penalties provided by the Statute of Edward

III. included a most barbarous form of execution, it was
almost impossible to secure convictions from the average
jury. In order to remove any doubts as to the penalties
intended by the law of October 4, 1776, and to secure a
greater number of convictions, the General Assembly, on
September EG, 1777, passed:

An Act to ascertain the Punishment 
for High Treason, and to establish the 
Word State in stead of Colony in Com­
missions, Writs and other process; and 
for other Purposes therein mentioned. 138.

This act provided that the corporal punishment provided by
the earlier act should be construed to be the same as for
the crime of murder. It was specifically provided, however,
that the forfeiture of all property should remain a part of

137. P. Wilson, Acts of the General Assembly of the 
State of New Jersey, From the Establishment of the Present 
Government, and Declaration of Independence, to the End of 
the First Sitting of_ the eighth Session, on the 24th Day of 
December, 1783 (Trenton: Isaac Collins, MDCCLXXXIV), p. 4.

138. ibid. p. 23.



140

the penalty.
While the statutes on treason were being put into a

workable condition, the legislature turned its attention
to the problem of those persons who had fled to the British
lines. The answer was announced, on June 5, 1777, in the
form of ”An Act of free and general Pardon, and for other

139.
Purposes therein mentioned.” Under this act, all persons 
who had gone over to the British were granted a full pardon 
on condition that they appear, before August 1, 1777, in 
any court within the state and there take oaths of abjuration 
of the British government, and allegiance to the government 
of the state of New Jersey. Any justice before whom such 
oaths were taken was empowered and directed to make out a 
certificate, attesting to the fact, for the deponent. The 
certificates were to be given to the clerks of the counties 
in w’hich the absentees had resided, to be recorded and sent 
to the governor on or before August 20.

If any persons refused to appear and take the oaths 
prescribed, his personal property was to be confiscated 
for the use of the state. A further proviso, indicative 
of the direction in which the thoughts of the legislators 
were turning, declared that all sales and alienations of 
real estate made, by any person refusing to accept the 
clemency offered, after the proclamation of the law, were 
null and void.

139. Wilson, Acts of the General Assembly of New 
Jersey, appendix IV.
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A commission was established for each county of the 
State, with authority to administer the provisions of the 
act* The commissioners were directed to seize, with all 
convenient speed, all the personal property of those de­
scribed by the first clause, and to dispose of that part 
which was perishable, or likely to fall into the hands of 
the enemy, having first made an accurate inventory of the 
whole. The money arising from the sales of any personal 
property seized was to be held by the commissioners for 
the owner, to be paid to him immediately upon his taking 
the oaths of allegiance and abjuration, provided that they 
were taken before August 1, 1777, In return for the 
services of the commissioners in ’’preserving” his property, 
the owner was required to pay all reasonable costs, and a 
fee of five percent.

The personal property which was in no danger of being 
destroyed, either by time or the British army, was to be 
carefully preserved by the commissioners, and returned to 
its owners under the terms outlined in the preceding para­
graph, except that the fee of the commissioners was set at 
three percent.

If the owner of any confiscated personal property 
should fail to appear within the period allowed, the 
commissioners were instructed to return, after deducting 
all necessary expenses, to the treasury all money received 
from the sale of any perishable or endangered goods. Those
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articles which had not been sold were to be reserved for 
future disposal by the legislature. The commissioners 
were ordered to deliver a complete inventory of all proper­
ty of this class to the treasurer, and were guaranteed all 
proper expenses plus a fee of three percent of the eventual 
sale price*

This act was followed up, on April 18, 1778, by:
An Act for taking Charge of and 

leasing the Real Estates, and for forfeit­
ing the Personal Estates of certain 
Fugitives and Offenders, and for enlarging 
and continuing the Powers of Commissioners 
appointed to seize and dispose of such 
Personal Estates, and for ascertaining and 
discharging the lawful Debts and Claims 
thereon. 140.

Under the terms of this act, any commissioner could draw
up an information against any absentee formerly resident
in the county to which the commissioner was appointed.
This information was to be lodged with any justice of the
peace in the county, who, in turn, was ordered to assemble
a jury of freeholders to decide on the validity of the
charges. If the jury decided that the person named was
an offender under the law of June 5, 1777, their findings
were to be certified to the next session of the inferior
court of common pleas of the county. At the session of
the latter court, the charge was to be proclaimed. If any
person appeared to traverse this indictment, a proper trial

140. Wilson, Acts of the G-eneral Assembly of New
Jersey, p* 43.
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was to be held. If not, the commissioner was required to 
advertise the indictment, in the New Jersey G-azette, and 
five rtof the most public Places of the county," within 
thirty days after the session. If no person appeared to 
traverse the issue (the act set no specific time limit for 
such appearance) the court was to give judgment in favor 
of the state. In this case, all personal property belong­
ing to the offender was declared forfeited, and the com­
missioner was directed to sell it at public auction, after 
giving at least ten days* notice by advertisements posted
at five prominent places within ten miles of the location

141.
of the sale•

The commissioners were further instructed to seize 
and sell all other goods belonging to any convicted ab­
sentee which might, from time to time, come to their 
attention. All persons possessing any goods subject to 
forfeiture were ordered to produce them, on penalty of 
forfeiting double their value if they continued to con­
ceal any such property. Persons who had, in the absence 
of any commissioner for the purpose, taken possession of 
and preserved the goods of any absentee for the use of 
the state, and who promptly notified the proper authori­
ties of their action, were to be indemnified for any expend­
itures occasioned by their stewardship.

141. Wilson, Acts of the General Assembly of New
Jersey, p. 46.



It was further provided that if, at any future time,
any persons should go over to the British, or in any other
manner act against the interests of the state, the commission­
ers should at once seize their personal property as provided 
in the case of those refusing the pardon offered in the
act of June 5, 1777*

The eighth clause, significantly, ordered the
commissioners to sequester any real estates left by any
of the offenders described in the act* The commissioners
were directed to lease such estates, for periods of not
more than one year from March 2h, 1778, at public auctions,
advertised for at least five days. The lessees of such
estates were declared to be forever guaranteed against

142.
any recovery of any type, by the original owners.

All persons who had occupied the vacated real es­
tates of offenders were ordered to pay a fair rental for 
the use of the properties, beginning on the day of for­
feiture. The rental was to be determined by three disin­
terested freeholders nominated by the commissioners for 
the purpose. If any occupant neglected or refused to pay 
the rent fixed, the commissioners were authorized to bring 
suit for its recovery. If the occupant had in any way 
damaged the estate, he was required to pay three times the 
amount of the damages to the commissioners.

142. Wilson, Acts of the General Assembly of New 
Jersey, p. 49.
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No person who had been indicted for any offense 
against the state was permitted to sell, or dispose of 
in any way, any real property. All deeds or conveyances 
made by such persons after their departure from the 
state were declared to be void.

All quartermasters or commissary officers of the con­
tinental regiments who had appropriated the personal prop­
erty of absentees for the use of their offices were in­
structed to account for their requisitions to the proper

143.
commissioner.

Officials refusing to assist the commissioners in 
the execution of their duties were declared subject to 
fines, as were citizens refusing to serve as jurors or 
witnesses in confiscation proceedings.

The commissioners were instructed to keep records of 
all offenders known to them, citing all personal property 
seized and sold, and the amount received for it, and all 
real estate sequestered under the act, with the sums re­
ceived as rent. They were to adjust and pay all just 
demands against the estates in their possession, and pay 
the balance, if any, into the treasury, at the same time, 
preparing an account of their entire activities, to be 
submitted to the next session of the legislature. In 
compensation for their services, the commissioners were 
to be reimbursed for all necessary expenses, and granted

143. Wilson, Acts of the General Assembly of New
Jersey, p* 51.
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five percent of their receipts. Service on any commission 
created by the act was to be preceded by the taking of an 
oath for faithful performance of the duties of the office.

The way having been prepared by the acts cited above, 
the General Assembly took the final plunge, and, on Decem­
ber 11, 1778, passed:

An Act for forfeiting to, and vest­
ing in, the State of New-Jersey, the 
Real Estates of certain Fugitives and 
Offenders, and for directing the Mode 
of determining and satisfying the law­
ful Debts and Demands which may be due 
from, or made against, such Fugitives 
and Offenders; and for other Purposes 
therein mentioned. 144.

This act provided that all real estates belonging to any 
persons adjudged guilty of the offenses mentioned in the 
act of April 18, were forfeited to the use of the state.
A second elause declared that virtually all absentees, 
not comprehended in the above act, were guilty of high 
treason. By a rather cynical touch, the legislature 
declared that the attainder of this clause should work 
against the offenders’ real and personal estates only, 
leaving their heads strictly alone. Possibly this hu­
mane provision was dictated by the fact that the at­
tainted persons were, of necessity, beyond the power of 
the state•

144. Wilson, Acts of the General Assembly of New
Jersey, p. 67.
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To increase the amount of forfeited property, it was
provided that citizens of any other of the United States,
holding real estate in New Jersey, who had deserted to the
British were to he subject to attainder of high treason,
with the attendant forfeiture, as in the case of citizens 145.
of New Jersey.

The form of procedure against offenders under the cur­
rent act was to be the same as that set up by the act of 
April 18. When an offender had been convicted in any court, 
on the information of any commissioner, all of his property, 
both real and personal, in any county in the state, could 
be seized without further process of law. The commissioners 
so acting, were empowered to sell the personal property 
without further delay, in the manner provided by the 
earlier act.

Upon application of the commissioners, the clerks of
the county courts of common pleas were required to issue
writs directing the sale of any real estate forfeited to
the state. The clerks were instructed to keep a record

145.
of the writs so issued.

Having secured the necessary writ, the commissioners 
were authorized to sell, at public auction, all forfeited 
estates under their supervision. The time and place of the 
sale, and a description of the property offered, were to be

145. Wilson, Acts of the G-eneral Assembly of New
Jersey, p. 70.
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advertised, at least one month in advance, in the New 
Jersey Gazette, if being published, and posted in three 
or more of the most public places of the county in which 
the estates were located.

Upon receipt of the full purchase money for any es­
tates sold by them, the commissioners were directed to 
make out, in their own names, good and legal deeds of sale 
and conveyance to the purchaser. These deeds were declared 
to be valid, and binding in all respects. The purchasers 
were also to be given all obtainable deeds and other writs
related to the ownership of the property which the corn-

146.
missioners should discover.

If by any future legal proceedings any sale made by 
the commissioners in their official capacity should be 
declared illegal, the purchaser, under that sale, was de­
clared to be secure in his possession, any process or 
judgment issuing from such proceedings working against the 
state only. Persons granted recovery in such cases were 
instructed to appeal to the legislature for indemnification.

All sales or conveyances of property, of any kind, 
made by any person whose estate was declared forfeitable 
by the act with the intention of depriving the state of it 
were declared to be fraudulent and void.

The commissioners were instructed to pay, after de­
ducting all legitimate charges and fees and a twTo percent

146. Wilson, Acts of the G-eneral Assembly of New
Jersey, p. 71.
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commission, all receipts from the sale of any confiscated 
estate into the treasury, within three months after the 
day of the sale.

If any person found guilty of high treason should he 
pardoned, the forfeiture of all property, levied in con­
sequence of the original conviction was to continue in 
effect as if the pardon had not been granted. The estate
forfeited under such convictions was ordered sold by the

147.
commissioners of the county in which it was located, by 
authority of a writ to be issued for the purpose by the 
supreme court of the state. The process of sale was the 
same as that provided for other confiscated real estate.

The court of common pleas of each county was au­
thorized to hear all claims against the confiscated 
property lying within its jurisdiction. The claims were 
to be submitted in writing, within one year after the 
sale of the property in question. In order to facilitate 
the presentation and settlement of claims, the commission­
ers were ordered to give notice, within one month after 
the day of sale of any property, to all persons having any 
claims on that property, to appear for the adjustment of 
their demands. The judge of the court of common pleas 
could summon witnesses if he believed that their testimony 
would be of value. Having arrived at a decision, the judge 
was required to send a copy of his award, within one month,

147. Wilson, Acts of the General Assembly of New
Jersey, p. 72.
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to the treasurer, who was directed to pay, within three 
months after the expiration of the period granted for the 
presentation of claims, the sums awarded by the settle­
ment* If the money received from the sale of any estate 
was inadequate to meet the valid claims against it, the
treasurer was directed to apportion it among the claim-

148.
ants, according to the size of their demands. All 
settlements of claims made by the commis si oners in pur­
suance of the provisions of the act of May 18, were 
declared to be valid* To avoid duplication of payments, 
the commissioners ware required to transmit to the judges 
of the courts of common pleas of their respective counties 
certificates listing all awards and payments made by them, 
and any sums still due in consequence of their awards* If 
there were any unfulfilled obligations, the judges were to 
notify the treasurer to make satisfaction, as far as pos­
sible, upon receipt of the proceeds of the sale of the es­
tate involved* In compensation for their services, the 
judges of the courts of common pleas were allowed twenty
shillings for each day devoted to the consideration of149*
claims against the estates forfeited to the state*

All persons who had leased any of the confiscated

148. Wilson, Acts of the General Assembly of New
Jersey, p * 73 *

149* ibid* p* 74.
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estates during tlie period of their sequestration were al­
lowed to continue in possession during the period agreed 
on in the lease. All sales of such property were to be 
made subject to the operation of the lease.

A final and scarcely relevant clause provided that 
all offenders of the classes mentioned in the confisca­
tion act and its predecessors were forever barred from 
all offices of trust or profit in the government of the 
state, or from voting in the elections of members of the 
legi slature.

The problem of confiscation was, after the passage of 
the act of December 11, allowed to rest until June 15,
1780, when the General Assembly passed:

An Act for expediting the Settle­
ment of the Accounts of the Commission­
ers of Forfeited Estates, and for sus­
pending Part of an Act intitled, An Act 
for forfeiting to, and vesting in the 
State of Hew-Jersey, the Real Estates 
of certain Fugitives and Offenders, and 
for directing the Mode of determining 
and satisfying the lawful Debts and De­
mands which may be due from, or made 
against, such Fugitives and Offenders; 
and for other Purposes therein mentioned. 150.

This act, in spite of its imposing title, was very brief.
It directed the commissioners of forfeited estates to
render their accounts to the state auditor before August 1,
1780, under penalty of a fine of ten thousand pounds. Any
part of the act of December 11, in conflict with this act,
was repealed. For some unknown reason this act was not

150. Wilson, Acts of the General Assembly of New
Jersey, p. 138.
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published until after the expiration of the period allowed 
the commissioners in which to make their reports, and in 
consequence never functioned.

The abortive effort of June 15, was followed, after 
an interval of slightly more than a year, by:

An Act to suspend the Sales of 
Real Estates which have, or hereafter 
may, become forfeited to and vested 
in this State. 151.

This act directed the commissioners of forfeited estates to
immediately desist from further sales of such property until
the legislature should issue further orders. For the time
being, the system of leasing, employed under the act of
April 18, 1778, was restored.

The next legislation in reference to confiscation was 
contained in a statute of December £0, 1781, entitled, "An 
Act for the more speedy settlement of the publick Accounts^ 
This measure was an attempt to unravel some of the more 
troublesome tangles of the state's fiscal affairs. It was 
therefore inevitable that the machinery for the disposal of 
the confiscated estates of loyalists should be overhauled.
In order to obtain some definite idea of the amount and 
disposition of the property seized, the act instructed all 
clerks of the courts having to do with such property, under 
a penalty of twenty-five pounds for neglect or refusal, to 
prepare true extracts of all final judgments entered on for­
feited estates in their several courts. After the submission

151. Wilson, Acts of the General Assembly of New
Jersey, p. 231.
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of their initial reports, the clerks were directed to 
submit similar extracts within ten days after the end of 
each session of the court to which they were attached*

Announcing that the act of June 15, 1780 had failed to
achieve the desired ends, and expressing the belief that
the business of confiscating and disposing of the estates
of absentees “in future will not be so extensive nor attend-

152.
ed with so much Difficulties,n the Assembly declared that 
the commissioners, appointed under the former acts, were to 
be discharged on February 1, 1782. It was provided, how­
ever, that the commissioners could complete the drawing 
up of any deeds necessitated by their former activities, 
continue any suits already commenced, and recover all 
debts due to the estates in their custody, after the limit 
of their appointment had expired.

All commissioners were ordered to render full accounts 
of the money received by them to the auditor of accounts, 
including with their accounts a complete list of all prop­
erties, real and personal, remaining unsold, by June 1,
1782., Any commissioner who failed to make his report was 
declared subject to a fine of five hundred pounds. The 
auditor was directed to forward to the treasurer of the 
state all such accounts. Collection of the sums due to 
the state was to be made by the treasurer, by legal pro­
ceedings if it was found to be necessary.

152. Wilson, Acts of the G-eneral Assembly of New
Jersey, p* 234.
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To replace the commissioners, the General Assembly 
appointed one agent for each of the thirteen counties, 
vesting them with the powers, and’ granting them the fees, 
formerly delegated to their predecessors. The retiring 
commissioners were directed to turn over to the agents all 
papers relating to their offices. Finally, the agents 
were instructed to pay all sums received in the execution 
of their duties to the treasurer on or before the second 
Tuesday in November annually*

On December 16, 1783, the General Assembly passed:
An Act to direct the Agents of 

forfeited Estates in the respective 
Counties in this State, to proceed to the Sale of said Estates; and to 
repeal an Act to Suspend the Sale of 
Real Estates which have, or hereafter 
may, become forfeited to, and vested 
in, this State. 153*

Under this act, the statute of June £6, 1781, suspending 
the sale of forfeited estates, was repealed. The judges 
of the courts of common pleas were directed to issue all 
further processes directing the sale of confiscated prop­
erty to the county agents instead of the commissioners, as 
had been provided by the act of December 11, 1778.

The agents were directed to proceed, immediately after 
receiving any process from the courts of common pleas, to 
advertise, for one month both in the county in which the 
estates were located, and in the several newspapers of New

153. Wilson, Acts of the General Assembly of New
Jer«ey, p* 354.
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Jersey, the sale or property mentioned in the process.
Finally realizing the opportunity that the sales of 

loyalist property offered for the retirement of state ob­
ligations, the Assembly provided that the agents could 
accept, aside from specie, officers and soldiers1 notes,
contractors.* certificates, and collectors* surplus cer-

154.tificates in payment for such lands. The agents were 
allowed six months to return their receipts. A rather 
amusing proviso declared that the agents were not to be 
allowed to collect the regular interest paid on any 
state obligations in their possession as payment for con­
fiscated property.

The last clause provided that the obligations of the 
forfeited estates arising from mortgages placed on them
by the original owners were to be given preference in the

154.
payment of claims.

To further rectify the many problems arising from the
claims advanced by the creditors of the forfeited estates,
the General Assembly, on December S3, 1783, passed:

An Act for ascertaining the 
Value of Debts due from the for­
feited Estates of certain Fugitives 
and Offenders, and for directing 
the Payment of the same. 155.

By the terms of this act, all persons having claims against

154. Wilson, Acts of the General Assembly of Mew 
Jersey, p. 356.

155. ibid. p. 384.
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any confiscated estates were directed to present them to 
two or more Judges of the court of common pleas of the 
county in which the estates were located. The judges were 
instructed to determine the sum due each claimant, and 
send a copy of the award to the auditor of accounts, be­
fore September 1, 1784. The auditor was to draw up a 
statement of the net proceeds of the estate involved, and 
forward both statements to the treasurer, who was to pay 
the claims as soon as possible after December 1, 1784.
Where the state of the treasury made payment impossible, 
the treasurer was authorized to issue to the claimant a 
note for the sum due him, to be payable from any unappro­
priated fund to become available. These notes were to

15.6.bear interest at six percent.
All claims, including mortgages, not submitted for 

examination before September 1, 1784 (while the language 
of the act is indefinite, this is presumed to be the day 
set) were declared void. If however, for any reason 
acceptable to the judges, any person was prevented from 
presenting his claims, the time limit was to be disregard­
ed. The right of appeal was granted to any person who 
felt himself injured by any award under the act.

Finally, it was provided that since many of the offi­
cers concerned in the process of confiscation had not been 
trained in law, no sales or other proceedings of the com­
missioners or agents were to be voided or quashed on account

156. Wilson, Acts of the General Assembly of New
Jersey, p. 385.
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of informality in the proceedings.
On August 51, 1784* the General Assembly, by "An Act

157.to repeal the three several acts therein mentioned," re­
pealed, because of the conclusion of hostilities, the act 
of May 18, 1778.

The confiscation legislation of New Jersey was ended 
by the passage, on June 5, 1787, of:

An Act to repeal such acts, or 
parts of acts, as may be in force in 
this State, that are repugnant to the 
treaty of peace between the United 
States and his Britannic Majesty. 158.

The preamble states that certain states had passed certain
laws which could not be countenanced in the light of the
Treaty of Paris of 1783. Although the General Assembly
was of the opinion that no such laws existed in New Jersey,
it was provided that any acts, or parts of acts, repugnant
to the terms of the treaty, were expressly repealed.

157. W. Paterson, Laws of the State of New Jersey, 
Revised and Published Under the Authority of the Legisla­
ture (New Brunswick: Abraham Blauveet, 18G0T, p. 55.

158, ibid. p. 82.
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From the first outbreak of hostilities, sentiment 
against the loyalists ran high in Massachusetts. The 
patriots, particularly in the rural areas and smaller 
towns were quick to accept any device which would harass 
their tory neighbors. Faced by complete political and 
social ostracism, and, by frequent outrages, made well 
aware of the dangers of their situation, the Massachu­
setts loyalists flocked to Boston where, under the guns 
of the British fleet and army, they could find security. 
Although these refugees took what valuables they could 
carry with them, their estates, and much of their per­
sonal property, were abandoned to the care of their 
enemies. In spite of the large amount of property left 
vacant in this way, the government of the new state was 
slow to make any general provision for its preservation 
or employment. The urgent demands of the war upon the 
time and skill of the legislators precluded the careful 
consideration of other, less immediately important, meas­
ures and problems. As a result, the loyalists1 abandoned 
properties were entrusted to the action of the Committee 
of Public Safety, and the various local revolutionary 
governments. Thus, the problem was handled by a variety 
of agencies, with little thought of uniformity or general 
policy. It is, however, hardly within the scope of this 
consideration to examine these local activities, their 
variety and rapidity of change placing them beyond the 
sphere of any general survey.
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However, by the opening or 1777, the military situation
had eased enough to permit the General Court to devote
some of its attention to the problems presented by the
loyalists. Thus, in the first session of the year, the
legislature passed:

An Act against Treason and Mis­
prison of Treason, and for Regulating 
Trials in such Cases, and for direct­
ing the Mode of executing Judgments a- 
gainst Persons attainted of Felony. 159.

This act defined treason as the levying, or conspiring to 
levy, war against Massachusetts or any other one of the 
United States, and provided the death penalty for offenders. 
The concealment of any act of treason was declared to be 
misprison of treason, subjecting the wrongdoer to imprison­
ment of from two to five years, and working the forfeiture 
of all his personal property and the income from his lands 
during his life.

If any person indicted for treason should fail to 
appear to stand trial, outlawry could be pronounced upon 
him. All offenders convicted of treason by the process of 
outlawry were declared to have forfeited all their property, 
both real and personal, to the state. If the proceeding
should be by attainder, forfeiture should ensue from the

160.
publishment of the attainder.

At the same session, the General Court also passed:

159. ...... Acts and Laws, Passed by the Great and
General Court or Assembly of the Colony of Massachusetts
Bay, in New England (Boston: Benjamin Edes, 1778), p. 107.

160• Ibid. p. 108.
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An Act to prevent the Waste, De­
struction and Embezzlement of the Goods 
or Estates of such Persons who have left
the same, and fled to our Enemies for
Protection; and also for Payment of their 
just Debts out of their Estates. 161.

Under this act, when any person had fled to the British 
lines, leaving an estate within the state valued at twenty 
pounds or more, the judge of probate for the county in
which the estate was located was directed to nominate an
agent to preserve it. All agents were instructed to re­
turn attested inventories, of all goods and real property 
left by the absentees, to the judges appointing them, with­
in three months after their nomination. Upon receiving 
the inventories, the judges of probate were directed to 
have an inventory of the property made by disinterested 
persons. The agents were then to sell the property at 
public auction, giving legal deeds to the purchasers, 
and paying the proceeds into the office of the treasurer.

If the sum realized from the sale of the offenders* 
personal estates should, in any cases, be insufficient to 
pay their debts, the agents in charge of them were or­
dered, on receipt of a license granted by one of the jus­
tices of the superior court, or the justice of the court 
of common pleas for the county in which the property was 
located, to sell as much of the real estate belonging to 
such offenders as would meet the shortage.

161. .......Acts and Laws of the Colony of Massachusetts,
p. 118.
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All sales of the property of loyalists were to he 
announced at least thirty days in advance.

In order to determine the amount owed by the fugi­
tives, the judges of prohate were directed to appoint 
commissioners to reeeive and examine the claims of all 
creditors. At the discretion of the judges, periods of 
six, twelve, or eighteen months were to he allowed to 
the creditors to present their demands.

The judges of prohate were allowed to set aside any 
bedding or other articles of a domestic character for the 
use of the wife and family of any absentee whose property 
had been seized under their authority. The judges were 
also authorized to interrogate, under oath, any persons 
suspected of having concealed any of the personal prop­
erty of the loyalists. If any persons should refuse to 
testify, the judges were empowered to commit them to 
jail until they should agree to make a deposition. The 
probate judges were directed to fill any vacancies 
occurring among the agents appointed hy them, and could 
discharge any agent for misconduct.

If no agents should he appointed for any property 
hy April 10, 1777, the committee of correspondence for 
the county or town in which the property was located was 
to take charge.



The agents were instructed to eject all persons in 
occupancy of the sequestered estates, hy action of tres­
pass if necessary* However, if any properties were in the 
possession of citizens, loyal to the state, under a lease, 
the lessees were to be allowed to remain during the period 
provided in the lease* Such tenants were ordered to pay 
the rent agreed upon to the agent placed in charge of the 
property* The agent was to enter into the capacity of 
landlord, even to the extent of making necessary repairs 
to the buildings and equipment of the estate. Finally, 
the rents thus obtained could be employed by the judge 
of probate for the support of the absentees* families.

The early session of 1777 also produced:
An Act for securing this and the 

other United States against the Damage 
to. which they were exposed by the In­
ternal Enemies thereof. 162.

The main object of this act was to drive all loyalists
out of the state* However, the fourth clause declared
that all persons forced to leave Massachusetts should be
permitted to carry their personal property with them. By
the same provision, they were denied the right to sell or
otherwise dispose of any real estate in their possession.

This preliminary act was followed, in May, by "An 
Act for prescribing and establishing an Oath of Fidelity 
and Allegiance." Under this statute, all persons who re­

162.......   Acts and Laws of the Colony of Massachusetts
Bay, p* 159.
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fused to take an oath, of allegiance to the state of Massa­
chusetts- were to be sent, within forty days, to some part 
of the British dominions. The loyalists were required to 
pay the expenses of their transportation whenever possible. 
All those directed to leave the state were allowed to sell 
their personal property, and, after paying all their just 
debts and the cost of their passage, take the remainder 
with them. They were also allowed to appoint an attorney 
to collect all debts owed to them. However, former British 
officials and persons who had aided British enlistments 
were denied this privilege.

Nothing further was done until September, 1778, when 
the G-eneral Court passed:

An Act in Addition to an Act en­
titled, "An Act to prevent the Waste
Destruction and Embezzlement of the Goods or Estates of such Persons who have left the same, and fled to our Enemies for Protection; and also for 
Payment of their just Debts out of 
their Estates. 163.

The original act, alluded to in this law, had provided that 
the judges of probate could appoint agents to preserve aban­
doned estates only after receiving a certificate from the
local committee of correspondence or safety. Since the de­
lay which inevitably arose from this arrangement led to 
unnecessary depreciation of the abandoned properties, the 
new act empowered the judges of probate to appoint agents 
at their discretion. The judges were also empowered to 
appoint, for each sequestered estate, three impartial

.......   Acts and Laws of the Colony of Massachusetts
S m 3 r -  ----------------------------------------------------
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citizens to examine and adjust all claims advanced by the 
creditors* The last clause reaffirmed the agents* rights 
of full supervision over all estates entrusted to them*

In spite of the provocations offered by the British 
forces, and the annoying and often destructive activities 
of the absentees, the General Court was very slow in pro­
viding for the complete confiscation and sale of the real 
estate belonging to the loyalists. It is a difficult task 
to assign any reason for this restraint. The radicals 
were in the saddle, and the example of seven other states 
was before them. Yet, possibly deterred by the concept of 
the sacredness of private property, so definitely a part 
of the Calvinistic Protestantism of that day, the General 
Court did not move for confiscation until April 30, 1779.
At this time the long evolutionary process of development 
found its climax in:

An Act to confiscate the Estates 
of certain notorious Conspirators 
against the Government and Liberties 
of the Inhabitants of the late Prov­
ince, now State, of Massachusetts 
Bay. 164.

This act declared that a group of prominent loyalists had 
conspired to destroy the government of Massachusetts, and 
in consequence had justly incurred the forfeiture of their 
estates, real and personal, and all other civil and political

164...... , Acts and Laws Passed by the Great and General
Court or Assembly of the State of Massachusetts Bay in New 
England (Boston: Edes & Company, MDCCLXXIX), p. 231, et seq.
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rights and privileges, within the state.
Therefore, all property, held on or after April 19,

1775, by the persons named was declared to have escheated 
to the state* All debts owed by any of the persons named 
were to be paid out of their estates. This provision, 
however, was only to be applied to debts owed to citizens 
of Massachusetts, or the United States, before April 19,
1775*

If the wives or widows of any of the offenders had 
remained within the jurisdiction of any of the United States, 
they were entitled to the income from one third of their 
husbands’ estates, after the payment of all debts, during 
their lives. They were also to be returned dower, by the 
judges of probate of wills, as in cases of intestacy.
Where the offender did not leave a wife, but had left rela­
tives dependent on him for support, the probate judge was 
authorized to fix an adequate allowance, in relation to the 
value of the confiscated property, for their support.

Having thus disposed of the estates of the principal 
loyalists, the G-eneral Court, on the same day, turned to 
the lesser absentees, passing:

An Act for confiscating the Es­
tates of certain Persons commonly 
called Absentees. 165.

The preamble of this act stated that all governments had a
legal and moral right to command the personal services of
their citizens in time of war, and that many subjects of

165......   Acts and Laws of Massachusetts (MDCCLXXIX)p. £33, et S Q q . — —  —  -
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the state had fled, taking the part of the British, Since 
the British government was engaged in a tyrannical attempt 
to destroy the free status of Massachusetts, the act held 
that those going over to the British had forfeited all 
right to the protection of the state.

It was, therefore, provided that all persons who had 
in any way assisted the British, levied war against Massa­
chusetts or the United States, or, since April 19, 1775, 
left Massachusetts or any other one of the United States, 
and entered any area under the control of the British 
forces, or any part of the admitted dominions of Great Bri­
tain, without the permission of the government of their 
place of residence, and had not returned and been permitted 
to resume their rights of citizenship, would be considered 
as having freely renounced their citizenship within the 
United States, and having assumed the status of aliens.

All goods, of every kind, and all real estate, located 
in Massachusetts and belonging to any person described by 
the preceding paragraph, were declared to be escheated to 
the state. No property belonging to any other person was 
to be disturbed. In order to avoid the seizure of the 
property of good citizens, the law provided that the attorney- 
general of the state, or any person appointed by him for the 
purpose, should exhibit, before the several justices of the 
county inferior courts of common pleas, complaints against
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any of the offenders described by the act who possessed 
property in the respective counties, citing the offense 
alleged against the accused, and giving a full descrip­
tion of the estate demanded by the government. On re­
ceipt of any such complaint, the justice of the court 
addressed was to continue the suit to the next session, 
and order his cleric to prepare a formal notice of suit.
The notice was to be delivered to the mansion house, if 
any, of the estate in question by the local sheriff or 
constable. If there was no mansion house, the notice 
was to be posted at some nearby public place. A copy 
of the notice was to be left at the last known residence, 
within the state, of the offender. These notices were 
to be delivered at least before the session to which the 
case was continued. If no person appeared to traverse the 
suit, the General Court instructed the judge to continue 
the suit to the next regular session of his court. At the 
second calling of the case, if no defendant appeared, the 
judge, after having an oral announcement of the case made, 
was directed to proceed to the trial, admitting as a party 
any person who wished to defend the suit. The law directed 
the judge to carry out the trial by jury in the ordinary
manner, calling upon the jury to determine whether any part

166.or all of the estate in question was subject to confiscation.

166.......   Acts and Laws of Massachusetts (MDCCLXXIX) ,
p. 235.
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The General Court directed the judge, in the event 
of a verdict favorable to the state, to issue a writ of 
habere facias possessionem, transferring possession to 
the government. The right of appeal was granted to any 
defendant on the same basis as in real actions.

It was further provided that when any court had de­
clared for forfeiture of any part of the property of an 
absentee, all other properties belonging to that person 
were automatically forfeited, subject only to legal proof 
of ownership on the part of the offender. The courts of 
the state were instructed to admit certified copies of 
such decisions as evidence.

All debts contracted legitimately by any offender 
before his flight or criminal act were declared payable 
out of his estate. Wives, widows, and dependent rela­
tives were granted the same allowances as in the other act 
of April 30.

Finally, the act was declared to interfere in no way 
with the operation of the treason law of 1777.

During the remaining months of 1779, the legislature
confined its activities on the problem of confiscation to
a- series of acts discharging agents for misconduct, or

167.
empowering them to act in individual cases.

167........Resolves of the General Assembly of the
State of Massachusetts Bay, Begun and held at Boston, in 
the County of Suffolk, on Wednesday the Twenty-Sixth Day 
of May..... Anno Domini, 1779. (Boston: Benjamin Edes & 
Sons, MDCCLXXX), pps. 166 and 180.
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On December 4, 1780, the process of development in 
the machinery of confiscation was re-commenced by the 
passage of:

An Act in Addition to and for 
the Alteration of some of the Pro­
visions of an Act, intitled, "An Act 
for confiscating the Estates of cer­
tain Persons commonly called Absen­
tees, "(where) it is among other Things 
provided, the Justices of the same 
Court where any Complaint is exhibit­
ed in Pursuance of the said Law, 
shall order their Clerk to cause the 
Notifications as in the said Law is 
described to be served by the Sheriff 
or Constable, and that the Person may
be tried by a Jury in Cases where no
claim is made; by means whereof great 
and needless Expences are incurred, 
and the good Intentions of said Act are not so well answered, 168.

This act provided that the notice of suit, which under the 
earlier act was to be served by the sheriff of the county,
or a constable, could be published in three of the news­
papers of the state, at least thirty days before the 
session at which the trial was to be held, in lieu of such 
personal service.

It was further provided that when no person appeared 
to traverse the suit brought by the attorney-general the 
judges of the court involved were to declare forfeiture of 
the offender*s estate, without recourse to a trial by jury.

All costs of such trials were to be itemized by the

168. ...... Acts and Laws of the Commonwealth of
Massachusetts (Boston: Benjamin Edes & Sons, MDCCLXXXI), p. 5.
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judges, and presented to the General Court for allowance 
and payment.

Since the passage of the act of December 4, 1780 
cast certain doubts on the legality of the proceedings 
commenced during the period when the original confisca­
tion act was in effect and continuing into the period 
after the proclamation of the additional statute, the 
General Court, on January 18, 1781, passed:

An Act in Addition to, and for 
the Explanation of an Act, intitled,
"An Act in Addition to, and for the 
Alteration of some of the Provisions 
of an Act, intitled, An Act for con­
fiscating the Estates of certain 
Persons, commonly called Absentees." 169.

This act provided that any confiscations made under the
procedure outlined in the act of April 30, 1779, under the
conditions cited in its title, were valid and binding. It
further authorized the courts to continue with any trials
instituted in pursuance of the provisions of that act.

The fact that the first confiscation laws had made no 
definite provision for the procedure to be followed in the 
settlement of debts owed by and to the absentees made cor­
rective legislation necessary. This need was met by the 
General Court, on March 2, 1781, by the passage of:

An Act to provide for the Payment 
of Debts due from the Conspirators and 
Absentees, and for the Recovery of Debts 
due to them. 170.

169. ...... Acts and Laws of Massachusetts, MDCCLXXXI;
p. 7.

170. ibid. p. 28.
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This act provided that committees he appointed in each 
county in the state, and directed to sell the real estate, 
of all conspirators and absentees, confiscated by the acts 
of 1779• After any such sale, all just debts were to be 
equitably discharged, and the residue of the sale price 
paid into the treasury* If any of the obligations were in 
the form of mortgages or attachments, these debts were to 
be paid first.

If the wife or widow of any offender had remained in 
the state, one-third of the estate confiscated was to be 
set aside, as dower, for her support* After her death, the 
dower portion was to be sold, and the proceeds paid to the 
state, or the creditors of the estate, as circumstances 
should direct.

Where the proceeds from the sale of any confiscated 
estate should be insufficient to meet the obligations in­
curred by its former owner, the act provided that the 
amount realized should be apportioned among the creditors, 
as provided by law in cases of insolvency. Where commit­
tees, appointed by any former act to examine such claims, 
had made awards, containing allowances for the deprecia­
tion of the paper currency, the awards were to be returned 
to the committees, or their successors, for the removal of 
all allowances.

’Where any committee had not completed its examination 
of the demands of any creditor, or creditors, the judge of
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probate wh.0 appointed the members of the committee was 
instructed to appoint some suitable person to represent the 
state in the settlement of the claims. If any of the claims 
considered by the commissioners were found to be valid, the 
committees were to grant them, and report their findings to 
the judge of probate for allowance.

All creditors appearing before the commissioners of 
claims were to be required to take an oath to give an honest 
statement of the exact nature and amount of the debt owed 
to them. If, for any reason, the commissioners suspected 
the testimony of any claimant to be false, they were em­
powered to require him to produce two respectable freehold­
ers from the town in which he lived. These persons could 
be examined by the commissioners as to the character of the
creditor, and also as to the probable truth or falsity of

171. his claims.
The agents for the confiscated estates were ordered to 

collect all debts owed to the former proprietors of the 
properties, having recourse to suit if necessary. Persons 
indebted to the estates in question whose obligations could 
not be found among the papers of the offender available to 
the agent were required to pay the amounts owed to the 
treasurer of the state, who was instructed to give them a 
receipt.

Where the claims against any estate did not exceed the 
value of the real property included in it, the agents were

171......   Acts and Laws of Massachusetts, MDCCLXXXI*
p. 30. *
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directed to pay, on the order of the judge of probate, the 
debts in full.

If the estate of an offender had been sold before the 
award to his creditors was made, the judge of probate was 
instructed to give the creditors certificates citing the 
amount due them. The creditors could exchange these certi­
ficates for a warrant, issued by the governor and council, 
payable by the treasurer. In order to avoid confusion, the 
judges of probate were requested to submit to the governor 
a complete list of all claims allowed on any estate under 
their supervision before issuing any certificates to the 
creditors. If this report should show any estate to be 
insolvent, the governor and council were authorized to 
appoint suitable persons to divide the amount available, 
after deducting all costs, among the creditors, granting 
priority to holders of mortgages and attachments.

Three commissioners were appointed to supervise the 
sale of confiscated property in each county, and to pay 
all claims presented by creditors, when accompanied by the 
certificate of the judge of probate. The sales were to be 
conducted in the manner provided by lav/ for the sale of the 
estates of those dying intestate. This, of course, pro­
vided for sale by public auction. However, the commissioners, 
if they felt that "undue measures" were being taken to 
control the bidding by any prospective purchasers, were 
empowered to suspend the auction. If, in their opinion,
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the 8138113© would be benefited, they could sell any properly 
privately. If any creditor desired to purchase any of the 
confiscated property, his credit certificates were to be 
accepted in partial or full payment. The committees were
directed to promptly pay all creditors the amount of their
certified claims. The act directed the committees to give 
proper deeds to the purchasers of confiscated property, 
and to record their doings, transmitting the record, under 
oath, to the secretary’s office.

If any of the offenders held any mortgages upon the 
property of any loyal citizen of the state, the mortgager, 
upon paying the money due under the encumbrance, to the 
committee appointed for the sale of the estate of the 
mortgagee, was to be fully discharged of his obligation.

Good citizens of Massachusetts, holding lands from 
any offender under an agreement of sale incomplete at the 
time of the flight of the vendor, were to be granted, upon 
payment of the amount agreed upon and remaining unpaid at 
the time of confiscation, deeds in fee simple for the lands.

On May 1, 1781, the General Court passed:
An Act in Addition to an Act passed 

the last Session of the General Court, 
intitled, ffiAn Act to provide for the Pay­
ment of the Debts due from the Conspira­
tors and Absentees; and for the Recovery 
of Debts due to them.'1 17E.

This act extended the power of the committees to dispose,

1 7 2 .......   Acts and Laws of Massachusetts, MDCCLXXXI;
p. 59.
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under certain circumstances, of* confiscated property by 
means of private sales* The prices to be paid were to be 
fixed, in each case, by a board of three competent and 
impartial appraisers*

Two weeks later, on May 15, the Massachusetts legis­
lature published:

An Act in Addition to an Act in­
titled, nAn Act to provide for the Pay­
ment of the Debts due from the Conspira­
tors and Absentees; and for the Recovery 
of Debts due to them. 173.

The preamble of this act stated that many of the persons 
hostile to the state possessed the obligations of some of 
those whose estates had been confiscated, and had attempt­
ed to arrange for their payment, by the committees appoint­
ed to dispose of the properties.

To prevent this drain upon the income of the state, 
the committees were ordered to refuse payment of all 
claims which they believed to be made on behalf of any 
enemies of the state.

In order to avoid injuring any of the loyal citizens 
of Massachusetts who had been prevented from exhibiting 
claims on confiscated estates, within the period allowed, 
by forces beyond their control, the time for filing such 
claims was extended to two months.

All money paid into the treasury by the committees

173. 
p. 57.

> Acts and Laws of Massachusetts, MDCCLXXXI;
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appointed for the sale of confiscated property was speci­
fically reserved for the payment of depreciation allow­
ances and wages of the Massachusetts troops.

Finally, the commissioners of claims were instructed 
to allow all judgments, obtained through the normal legal 
channels, by creditors of the estates under their juris- 
dict ion.

Since the long delays incidental to the development 
of the machinery for disposing of the confiscated property 
had given many persons holding mortgages on forfeited es­
tates an opportunity to foreclose, obtaining valuable lands 
for a fraction of their worth, and depriving the state of 
much needed revenues, the General Court, by MAn Act to 
prolong the Time for Redemption of Estates mortgaged by 
Conspirators or Absentees, before the Nineteenth day of 
April, One Thousand Seven Hundred and Seventy-Five,n 
passed on duly 6, 1781, put an end to the practice by ex­
tending the time for redemption of such property until

174.January 1, 1783. Either the treasurer or its creditors 
could redeem any mortgaged confiscated estate. If any 
Mortgagee, having obtained a confiscated estate by fore­
closure, had sold it, the treasurer was directed to sue 
for and collect any amount received over the total of the 
mortgage and interest.

174.
p. 79.

, Acts and Laws of Massachusetts, MDCCLXXXI;
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For over nineteen months no general act on the problem 
of confiscation was passed. Then, on March 13, 1783, the 
General Court published:

An Act empowering the Committees 
for the Sale of the Estates of Conspir­
ators and Absentees, and the Agents ap­
pointed by the Judges of Probate on 
such Estates, in certain Cases to plead 
the General Issue, and give the Acts and 
Resolves of the General Court and any 
special Matter in Evidence. 175*

This act provided that the committees or agents, when sued
by any private individuals, could introduce the acts of
the General Court, defining their duties and powers, as
evidence on a plea of the general issue.

With the end of the war and the subsequent ratification 
of the treaty of peace, many of the laws passed against the 
loyalists became, in the light of the terms of the peace, 
extremely immoderate* On March 24, 1784, the General Court 
began the work of repealing the wartime legislation by:

An Act for repealing two laws of
this State, and for asserting the Right
of this free and sovereign Commonwealth, 
to expel such Aliens as may be dangerous 
to the Peace and good Order of Government. 176.

After asserting the obvious right of any sovereign state to
exclude from its territory any aliens which it feels to be
a menace to its best interests, this act declared that the
acts of 1778 and 1783, barring certain absentees and

175. ....*, Acts and Laws of Massachusetts, MDCCLXXXIII;
p. 233.

176.    Acts and Laws of Massachusetts, MDCCLXXXIV;p. 12 5.
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fugitives from returning to the state were "not calculated 
to produce those measures which are suitable to a state of
peace and tranquility*" The acts in question were therefore177.
repealed.

Buried in this act was a clause providing that, since 
the sixth article of the Treaty of Paris of 1783 declares 
that no further confiscations were to be made by any of the 
parties, the lands held in fee simple by any absentees on 
April 19, 1773, which had not been confiscated or pledged 
under any of the several acts of the General Court, should 
be delivered to their original owners. The owners were 
allowed three years in which to dispose of the property so 
returned to any citizen of the United States. Absentees 
barred from returning to the state under the act of 1778 
were excluded from the benefits of this clause.

The final chapter of the story was written on November 
10, 1784, when the General Court passed:

An Act in Addition to an Act made and passed the present Year in­
titled, "An Act for repealing two Laws 
of this State, and for asserting theRight of this free and sovereign Com­
monwealth, to expel such Aliens as may 
be dangerous to the Peace and good 
Order of Government. 178.

This act repealed the denial of the right of recovery of
their confiscated estates to those absentees included un­
der the terms of the act of 1778, contained in the last

177.......   Acts and Laws of Massachusetts, LLDCCLXXXIY;
p. 125.

178. ibid. p. 213.
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clause of the act of March 24, 1784.
It was further provided that where the property of 

any absentee had been confiscated, under the provisions of 
the act of April 30, 1779, and mortgaged by the state, the 
original owner could reclaim it by paying the amount of the 
mortgage. Estates that had been leased in pursuance of the 
same act were to be returned at the end of the period set 
for the duration of the lease. All rents paid under any 
such lease were to be the property of the state.

By some irony of the legal gods, the last clause of
this final act declared that all personal property forfeited
under the several confiscation acts was irrevocably vested
in the state, and that no person described in the acts of
March 24, and November 10 could bring any action against
any committee, agent, or any other person or body concerned179.
with the sale or disposal of such property.

179 
p. 214.

> Acts and Laws of Massachusetts, MDCCLXXXIV;
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The confiscation of the estates of the loyalists and 
British subjects was carried out by Virginia with only a 
very small amount of confusion. It is entirely possible 
that the lateness of the state*s action, permitting the 
members of the legislature to observe the attempts to cre­
ate satisfactory confiscation machinery in other states, 
together with the ability and legal training of so consid­
erable a number of the delegates and representatives made 
the creating of relatively complete and practical machinery 
at the outset of the period of confiscation a natural thing. 
However, it seems almost certain that the very real concept 
of the existence of the right of eminent domain as an element 
of sovereignty, together with the system of escheatments, 
inseparable from the existing system of land tenure, tended 
to greatly simplify the work of the legislators, since, as 
far as the actual processes of legal forfeiture were con­
cerned, they were able to employ methods long accepted, and 
of proved workability. In a community long accustomed to 
the exercise of the sovereign’s prerogative of escheat, it 
was relatively easy for a new government to proceed to the 
confiscation of its enemies* estates without arousing 
popular or judicial opposition.

As early as fiay 6, 1776, the General Convention had, in
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An Ordinance to amend an Ordi­nance intituled An ordinance for 
establishing a mode of punishment 
for the enemies of America in this colony (sic), 180,

provided that all persons duly convicted of aiding the enemy
should forfeit all their real and personal estate, and be
imprisoned at the discretion of commissioners appointed to

180.suppress disaffection. Where such "inimical" persons had 
left wives and/or children within the state, the commission­
ers were directed to allow a reasonable part of the forfeited 
estate for their support.

In October, 1776, in "An Act declaring what shall be
treason," the forfeiture of all estates was included in

181.
the penalty for that crime. The widows of persons executed 
for treason were allowed their dower from the confiscated 
property.

As the war continued, it was inevitable that demands 
for action against the loyalists’ and British subjects’ 
estates should be taken by the legislature. However, the 
members of the new General Assembly were as yet unwilling 
to resort to any general policy of confiscation. In order 
to prevent the profits from Virginia estates, owned by the 
enemies of the revolution, being used to foster attacks

180....... Ordinances Passed at a. G-eneral Convention
of Delegates and Kepresentatives from the several Countie s 
and Corporations of Virginia, Held at the Capitol, in the 
City of Wi l l i a m s b u r g , on Monday the 6th of May, Anno Pom:
17 76. "^Williamsburg: Alexander Purdie, 1776), p• 24.

181. W.W. Henning, Statutes at Large, Being a Collection 
of all the Laws of Virginia (Richmond: G-eorge Cochran,
182̂ )', P* 168.
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upon the state, the Assembly, in October, 1777, passed:
An Act for Sequestering Brit­ish Property, enabling those in­

debted to British subjects to pay 
off such debts, and directing the proceedings in suits where such 
subjects are parties, 182.

The preamble to this act is a most interesting illustration
of the opinions held by the moderate whigs on the matter of
confiscation. It states:

Whereas divers persons, sub­jects of Great Britain, had, during 
our connexion with that kingdom, acquired estates, real and personal, within this commonwealth, and had also become entitled to debts to a considerable amount, and some of 
them had commenced suits for the re­
covery of such debts before the 
present troubles had interrupted the administration of justice, which suits were at that time depending 
and undetermined, and such estates being acquired and debts incurred, under the sanction of the laws and the connexion then subsisting, and 
it not being known that their sov­
ereign hath as yet set the example of confiscating debts and estates under the like circumstances, the public faith, and the law and usages of nations, require that they should 
not be confiscated on our part, but 
the safety of the United States de­mands, and the same law and usage of nations will justify, that we should not strengthen the hands of 
our enemies during the continuance 
of the present war, by remitting to them the profits or proceeds of such estates, or the intrest or prin­
cipal of such debts. 182.

182.......   (Laws passed) A/t a_ General Assembly Begun
and Held at the Capitol in the City of Williamsburg on 
Monday the Twentieth Day of Octobe r, in the Year of Qur Lord 
One Thousand Seven Hundred and Seventy-Seven, and in the
Second YQ&P of _the Commonwealth (Williamsburg: Alexander Purdie, 1777), p. 17.



185

Under the terms of this act, the real and personal 
estates of all British subjects were to be sequestered, 
and placed in the care of commissioners, appointed by the 
governor and council, for each estate. The commissioners 
were to operate the estates seized, paying all expenses and 
taxes out of the profits, and turning any surplus in to the 
loan office of the commonwealth. The loan office was dir­
ected to make out certificates of indebtedness, in the name 
of the proprietors of the estates, and deliver them to the 
governor and council, who were also to be given, by the 
commissioners, annual statements of the financial affairs 
of the estates.

Each year, the governor and council were to report 
all certificates given to them. They were also to preserve 
the certificates, subject to the future directions of the 
legi slature.

Where any estate was held, by the British subject, in 
joint tenancy with any citizen of Virginia, the Virginian 
was instructed to institute, in the high court of chancery, 
proceedings for the partition of the property. Such par­
titions were declared to be legal, and binding, subject to 
redress by appeal to the legislature, on both parties.
The commissioners were directed to make every effort to 
secure a partition that would be fair and equitable to the 
British subject owning part of the property so divided.
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Any citizen of Virginia owing money to any British 
subject was authorized to make payment of the entire debt, 
or any part of it, to the loan office. The loan office was 
directed to issue a certificate, in the name of the British 
subject, for the amount paid, and citing the name of the 
debtor, who was required to send the certificate to the 
governor and council. The governor and council were author­
ized to issue to the debtor a receipt for the sum paid, 
discharging that part of the debt, and to preserve the cer­
tificate for the uses to be ordered by the legislature.

The governor and council were empowered to make al­
lowances, out of the sums paid into the loan office, for 
the support of any wives or children of the proprietors 
of the sequestered estates.

All suits pending in any court within the state, on 
April 12, 1774, in which British subjects were plaintiffs 
were ordered continued indefinitely. Where a citizen was 
the plaintiff and a British subject the defendant, the 
courts could proceed to a decision, reserving to the de­
fendant the right of appeal which might be allowed by the

183.
le gislature.

The extremely moderate language and equitable pro­
visions of this act, standing in such marked contrast to 
the expressions and restrictions imposed by some of the 
other states, serve to indicate how' far from any sweeping 
and vindictive action against the property of British

183. , Laws of Virginia, October, 1777.
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subjects and loyalists the Virginia General Assembly was in 
the closing months or 1777.

It was inevitable that this lenity on the part of the 
Virginia government should give way, under the strain and 
bitterness aroused by the protracted combat, and the need 
for constantly increasing revenues, to a more aggressive 
policy. Thus, after about six months under the system of 
sequestration, the General Assembly, in dune, 1779, passed:

An Act concerning Escheats and 
Forfeitures from British Subjects. 184.

After a preamble which stated that while the government of 
Virginia had, in spite of the efforts of the British govern­
ment to destroy it, provided for the protection of the prop­
erty of its enemies, with the intention of making full res­
titution at the end of the war, the enemies of American 
independence had often departed from this humane and advanced 
policy. Therefore, since the property, located in Virginia, 
of British subjects was by law and custom forfeited to and 
vested in the commonwealth, and since the system of seques­
tration and preservation instituted by the act of October, 
1777, required more of the attention of the officers of the
state than was consistent with their public duties, the
sale, at the prevailing high prices, of all sequestered
property, would be of benefit both to the original owners,

184. Acts Passed at a. General Assembly Begun
and Held at the Capitol, in the City of Williamsburg, On 
Monday the Third Day of May, in the Year of Our Lord, One 
Thousand Seven Hundred and Seventy-Nine (Williamsburg: Dixon
& Nicolson, 1779), p. £8 .
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if it should he decided to make restitution, and to the
people of the state*

To carry this resolution into effect, the act provided
that anything in the sequestration act which may have been
construed to suspend the operation of the rights of escheat
and forfeiture, inherent in the government, was repealed,
and that all lands belonging to British subjects at the
time of its proclamation were vested in the state, "the
lands, slaves, and other real estate by way of escheat,

185.
and the personal estate by forfeiture."

The governor and council, assisted by the commissioners 
and assessors of taxes, were instructed to institute proceed­
ings of escheat and forfeiture for all British property with­
in the state. If any such actions were decided for the 
state, a delay of one month was to follow to allow any per­
sons claiming any right to the property to appear. If, at 
the end of the month, no claimant had appeared, or if any 
claims had been decided in favor of the state, the title 
of the owner was declared to be barred forever. However, 
the General Assembly declared that the former owner had
the right to later enter a claim for any money obtained by

186.
the sale of his property.

An escheator was appointed for each estate with orders 
to sell it in properly surveyed parcels of not more than

185.......   Laws of Virginia. 1779, p. 28.
186. ibid. p. 29.
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four hundred acres. For every such sale, the governor and 
council were instructed to appoint two commissioners to 
superintend and control the actions of the escheator. The 
cammissioners were required to take an oath to secure the 
best possible price for the estate to be sold. All sales 
were to be made only for cash (presumably specie although 
the act is not specific), to be paid to the escheator. The 
escheators were allowed to deduct for their services three 
percent on the first thousand pounds received, and one and 
one-half percent on the remainder.

Certificates of purchase, granted by the escheators, 
when delivered to the registrar of the land office, au­
thorized him to grant the lands involved to the purchaser, 
free of all other rights or claims, including mortgages.
The mortgagees, in such cases, were granted the right to 
enter a claim upon the proceeds of the sale. The escheat­
ors were required to pay all receipts into the public treas­
ury within a reasonable time, estimated at one day for each 
twenty miles between the place of sale and the treasury, 
with twenty days grace. Penalties were provided for de­
linquencies in payment.

The commissioners were directed to transmit to the 
auditor of the state the particulars of all sales supervised 
by them, and the auditor, in turn, was to allow the com­
missioners enough money to cover all reasonable expenses 
incurred in the execution of their duties.
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Where the commissioners, or any of them, were of the 
opinion that the public interest would be better served by 
a delay in the sale of any property, they were empowered to 
stay such sales until December 6, 1779.

After the sale of any estate, and the payment of the 
net purchase price into the treasury, the sum was to be 
stated in pounds of tobacco, at the prevailing price, by 
the grand jury of the G-eneral Court, acting under oath.
This amount of tobacco was to be considered thereafter as 
the denominator of value for the property.

The duties which were generally to be performed by an 
escheator were, in the counties in the "Northern Neck," to 
be vested in the sheriffs.

By the terms of the act, the phrase "British subject" 
was declared to include all inhabitants of the dominions 
of Great Britain, all inhabitants of the United States who 
had assisted the British* and, finally, all absentees.

A proviso exempted from the operation of the act, 
certain lots in "the town of Richmond" set apart as sites 
for the projected public buildings of the new capital.

Finally, the General Assembly provided that where a 
British subject, within the meaning of the act, had left 
a wife or widow within the state, she should be granted, 
from the confiscated estate, her dower, and when a British 
subject had left a wife and child, or a child, the entire 
estate should be construed to be outside of the provisions 
of the law.
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At the same time, the legislature passed, "An Act to 
secure the Movable Property of those who have joined, or 
hereafter may join the Enemy," which instructed the governor 
and council to appoint a person in each county to secure 
all slaves and movable property which belonged to any per­
son who had deserted, or might desert, to the enemy. Y/hen 
such property had been seized, the escheators of the several
counties were to dispose of it, as provided in the act

187.
cited above*

A third act, passed at this session, entitled, "An Act 
concerning Escheators," instructed the governor to appoint 
an escheator for each county, upon the recommendation of 
the court of that county, with the exception of the counties 
of the "Northern Neck*" These escheators were to post a 
bond of two thousand pounds for the faithful performance of 
their duties.

The escheators were directed to hold public inquiries 
to ascertain what properties were subject to forfeiture 
and escheat. A jury was to be impaneled, and witnesses 
were to be summoned to testify. One copy of any verdict 
reached by the jury was, after certification by the es­
cheator, to be retained by the first juror selected, and 
delivered to the county court. Another, sealed by the 
jurors, was to be delivered, within two months, to the 
G-eneral Court, for final review and judgment.

187. , Laws of Virginia, 1779, p. 51.
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No lands against which may claims had been entered 
were to be sold or leased (except to the persons making 
the claims) until a final verdict had been given. In no 
case, were any lands to be sold until twelve months had 
elapsed after the report from the escheators to the 
General Court*

If no claims vrere made on any estate within twelve 
months, or if all claims made had been dismissed, the 
escheator, on notification of the fact by the clerk of 
the General Court, was ordered to proceed to sell it, 
advertising the time and place of the sale for at least 
one month. The purchaser was to be given a certificate, 
exchangeable at the office of the registrar of lands for 
a legal grant.

All persons injured in any way by the sales of any
escheated property were granted the right of appeal for 188/
legal remedy.

In its session of May, 1780, the General Assembly
passed:

An Act repealing part of the act 
entitled An act for sequestering Brit­
ish property, enabling those indebted 
to British subjects to pay off such 
debts, and directing the proceeding

188 , Laws of Virginia, 1779, p* 52.
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la suits, where such subjects 
are parties. 189.

This act repealed the sectioa of the act of 1777 relating
to the payment of debts owed to British subjects to the
public loan office.

The next reference to the subject of the escheatment 
of British property in Virginia was made in November, 1781, 
in;

An Act to adjust and regulate the 
pay and accounts of the Officers and 
Soldiers of the Virginia line on (sic)
Continental establishment; and also of the Officers, soldiers, Sailors, and 
Marines in the service of this State; and for other purposes. 190.

The seventh clause of this act provided that all escheated 
estates should thereafter be sold only for specie, or for 
tobacco (at a price to be fixed by the auditor of public 
accounts). However, the escheators were directed to con­
sider the certificates granted in lieu of pay to the mem­
bers of the military forces to be specie. In all sales of 
escheated lands, these certificates were to be accepted as 
legal tender at their full face value.

In the eighth clause, it was ordered that all specie 
paid for escheated estates be set aside for the redemption 
of the certificates granted to the military. All such cer­
tificates which were paid into the treasurer were to be 
destroyed.

18 9.......   Laws of Virginia, 1730, p. 6.
19 0.......   Acts Passed at & G-eneral Assembly of the

Commonwealth of Virginia (Richmond: Dunlap & Haynes, 1781),
p. 11.
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The eighteenth clause set aside all tobacco given in 
payment for escheated estates for the same use for which 
the specie so paid was reserved by the eighth clause*

On June 27, 1782, in an effort to increase the return 
from the sales of escheated estates, the General Assembly 
passed, "An Act providing more effectual funds for the 
redemption of Certificates granted the Officers and Soldiers 
raised by the State," which provided stricter limitations 
on the conditions under which escheatment could be appealed, 
and laid the burden of proof in all such cases on the claim­
ant* All transfers of property made by British subjects 
after April 19, 1775, were to be examined* If any appeared 
fraudulent, the escheators were directed to bring the matter 
before a jury, and, in the event of a decision for the state, 
proceed to the sale of the property. The provisions of the 
act of October, 1777, which made it possible for citizens 
who were indebted to British subjects to pay the sums due 
to the public loan office were revised, with the substitu­
tion of the treasury, as the place of payment. Payments 
in tobacco and hemp were declared to be acceptable. The
sums thus received were to be applied to the payment of191.
the interest on the soldiers1 certificates.

A proviso to this act e IK tended the notice of sale 
to be made by the escheators to three months.

191 , Laws of Virginia, 1782, p. 30.
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An interesting sidelight on the business of escheat- 
ment is to be found in an act of May, 1784, by which the 
General Assembly granted Hampton Sydney College four hun­
dred and twelve acres of land, formerly the property of 
Spiers and Company, of Great Britain, and a similar act 
bestowing eight thousand acres of escheated lands to the 
"County of Kentucky" to establish a "public school or
seminary of learning," which resulted in the founding of

192.
Transylvania Seminary.

In October, 1784, the General Assembly passed, "An193.Act respecting future confiscations." This act declared 
that since the sixth article of the Treaty of Paris had 
provided that all confiscations of property by the signa­
tories should cease, no future eseheatments or confisca­
tions were to be made in Virginia. However, the act was 
not to extend to suits which had been commenced prior to 
the ratification of the treaty.

Although several remedial measures were passed, as 
late as 1788, by the Virginia legislature, its last general 
piece of legislation on the matter of confiscation was:

An Act to repeal so much of all
and every act or acts of assembly asprohibits the recovery of British debts. 194.

192. Henning, Statutes at Large, vol. XI., p. 392.
ibid. p. 446.

194. ibid. p. 528.
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This act repealed all laws which in any way prevented the 
payment, by the citizens of Virginia, of debts to British 
subjects. Like the preceding act, this was based on a pro­
vision of the Treaty of Paris, in this case, the sixth 
article, which provided that no legal impediments should 
be put in the way of creditors resident in Great Britain 
attempting to collect debts in America, A proviso sus­
pended the operation of this act until Great Britain should 
evacuate the forts in the Northwest Territory, and return 
the slaves taken in Virginia.
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RKOLE ISLAND



198

ifVhile Rhode Island was the eleventh, state to enact 
& general confiscation law, the seizure of loyalist prop­
erty was, even during the opening months of the war, any­
thing but a novelty in that state♦ As early as October 31, 
1775, the General Assembly passed a tT resolve" approving of
the conduct of General Hopkins in seizing, on behalf of

195.the state, the estates of five prominent loyalists.
At the same meeting, the Assembly also directed the 

seizure of the estates of three other tories, ordering the 
sheriffs of the counties in which the properties were lo­
cated to make the act effective at once. The tenants on

196.these estates were to be allowed to retain possession. A 
third act passed at this session provided that persons 
guilty of holding a traitorous correspondence with the 
British government or officers, supplying the British army 
with any provisions or arms, or acting as pilots on Brit­
ish warships were to be punished by death, and the for-197.
feiture of all real and personal estate.

ViThile these early acts are important indices of the 
willingness of the government of Rhode Island to proceed 
against the estates of the loyalists, the first definite

195. J.R. Bartlett, Records of the Colony of Rhode 
Island and Providence Plantations_in New England (Provi­
dence; A.C. Green, 1862)", vol. VIlI., p. 576.

196. ibid. p. 376.
1 9 7 .  i b i d .  p .  3 8 8 .
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move toward confiscation, on a general scale, of tory prop­
erty was made on December 19, 1777, when the General Assem­
bly appointed a committee of four of its members to draw up 
a bill for the confiscation of loyalist property, and for the 
investment of the money to be derived from its sale in 
continental loan-office certificates, in pursuance of the 
recommendation made by the Continental Congress on November
22, 1777. The committee was ordered to report to the next

198.session of the Assembly.
In dune, 1778, the G-eneral Assembly observed that the

committee appointed on December 19, 1777, had failed to
make a report, and in consequence appointed a second corn-

199.mittee to continue the preparation of the bill.
Apparently the passage of time has had little effect 

on the character of special committees appointed to study 
particular problems since, in October, 1778, the General 
Assembly appointed a third committee, giving it substan­
tially the same commission awarded to its predecessors.
Once again the request that the committee should present

200.
its report at the next session was made.

kVhether the committees were finally able to draft a 
suitable bill, or whether the General Assembly went ahead

198. d.R. Bartlett, Records of the State of Rhode 
Island and Providence Plantations (Providence; Cook, 
Jackson & CoY, 1863), vol. VIII., p. 341.

199. Bartlett, Records of the Colony of Rhode Island, 
vol. VIII., p. 426.

200. ibid. p. 461.
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with some bill presented by a member, does not appear in
the record. However, in October, 1779, the General Assembly
passed, "An Act for confiscating the estates of certain

201.persons therein described."
The preamble stated that all states had a right to 

demand the personal services of their inhabitants, and that 
any withdrawal from the state, in time of war, to the lands 
in the possession of the enemy, constituted a total renun­
ciation of all rights and privileges on the part of the 
de serters.

Therefore, the Assembly declared that any inhabitant 
of the state of Rhode Island and Providence Plantations, 
or of any other one of the United States, who, since April 
19, 1775, had aided the enemy or voluntarily left his resi­
dence and gone into any place under the control of Great 
Britain was to be regarded as an alien. All real or person­
al property, located in Rhode Island, belonging to any 
alien as described in the act was declared forfeited to the 
state.

In order to provide for a form of trial to determine 
whether or not any estate was subject to forfeiture, the 
act provided that the attorney-general of the state, or any 
other person or persons appointed by the General Assembly 
for the purpose, should exhibit to the justices of the

201. Bartlett, Records of the State of Rhode Island,
vol. VIII., p. 609.
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superior court of judicature a complaint against any per­
son whose actions had made his estate subject to forfeiture. 
The complaint was to specify the offense committed by the 
accused, and give an accurate description of his estate.

The justices were instructed to continue all such com­
plaints to the next session of their courts. To expedite 
the proceedings, the justices of the superior court were 
empowered to meet on the second Thursday in November, 1779, 
at Providence, for the purpose of receiving complaints.
These complaints were to be continued to a series of special 
sessions, held at Tiverton, on the first Monday in January, 
1780, in Kings1 County two weeks later, and in Bristol 
County on the last Monday of the month. At these sessions, 
the cases were to be tried.

The several towns of the state were directed to draw 
jurors for these courts. Any town or individual juror 
who refused to act was declared subject to the usual penal­
ties for that offense.

The clerk of the superior court was instructed to 
prepare notifications, stating the offense charged and the 
property demanded, against each of the offenders. The sher­
iff of the county in which the property was situated was 
directed to insert a copy of the information in all the 
newspapers in the state, within thirty days after the 
session of the superior court to which the complaint had 
been continued, He was further instructed to leave an
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attested copy at the mansion house of the estate demanded, 
or if there was no mansion house, to post the copy in some 
public place in the nearest town. Finally, a third at­
tested copy was to be left at the last place of residence 
of the accused, at least thirty days before the next session 
of the court.

At the session of court convening after the posting 
of the notifications, the cases were to be tried, after 
public proclamation of the fact, summoning all persons who 
wished to appear to defend any of the cases to come immed­
iately before the court. The right of defense was extended 
to any person within the state. The trial was to be by 
jury, in the usual manner.

If the jury, in any such case, should bring in a ver­
dict for forfeiture, the judges of the superior court were 
directed to issue a writ of execution in behalf of the 
state.

When forfeiture had once been pronounced against any 
property belonging to an offender, all other property be­
longing to that person was to be forfeited, without further 
trial, except to the extent of determining that the property 
demanded actually belonged to him.

Finally, it was provided that all debts justly due from 
any convicted offender to any citizen of the United States 
were to be paid out of his estate.
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Xu December, 1779, the General Assembly, by a resolu­
tion, directed the attorney—general to prepare the com­
plaints against absentees directed in the act of the pre- 202.
ceding October.

By 1780, the ever present problem of the arrears of 
pay due to the militia and continental troops became very 
pressing. In July of that year, to meet the demands of the 
troops, the General Assembly resolved that seventy-five 
thousand pounds, realized from the sale of the wrecks of 
several British ships which had attempted to navigate in 
the dangerous coastal waters of the state without proper 
pilots, should be applied to the payment of the arrears. 
Since this sum was inadequate to pay off all such obli­
gations, it was also provided that confiscated real es­
tate, estimated at the value of the balance of the obli­
gation, should be placed in the hands of a committee of 
the Assembly for distribution to the soldiers. The land 
was to be held in two separate parcels, one for the com­
missioned officers, and the other for the non-commissioned 
officers and privates. The members of the committee were 
then directed to grant to each man, in fee simple, enough
land to constitute a fair and equitable discharge of the

203.
debt owed him by the state.

The committee, however, was instructed not to proceed

202. Bartlett, Records of the State of Rhode Island, 
vol. VIII., p. 631.

203. ibid. vol. IX., p. 170-171.
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bo the distribution of the land until the officers and 
soldiers had agreed to accept it in payment to the arrears 
due them.

The General Assembly next found a way to use part of
the confiscated estates in backing its paper currency by
passing, in September, 1780:

An Act for the sale of the real 
estates therein described, for redeem­
ing the bills of credit heretofore e- 
mitted, and founded on real estate, and 
for supplying the treasury, and dis­
charging the debts of the state. 204.

Under the terms of this act, two thousand four hundred acres
of confiscated land were to be sold, before December 1, 1781,
to retire an issue of ten thousand pounds, paper money, made
in .June, 1780. A committee of five men was appointed to
supervise the sale of the property. All sales were to be
for gold or silver, to the highest bidder. The bills of
credit mentioned in the act were also to be accepted at full
face value. Purchasers were required to pay one-eighth of
the price on the day of sale, three-eighths on or before
December 15, 1780, and the remainder before January 1, 1781.
If any purchaser was delinquent in making any payment, the
amount already paid v/as to be forfeited to the state, and
the property again sold. Upon payment of the full price,

205.purchasers were to be given guaranteed deeds in fee simple.

204. Bartlett, Records of the State of Rhode Island, 
vol. IX., p. 258.

205. ibid. p* 238-239.
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All money received for the property was to be paid 
into the general treasury and applied to the retirement of 
the bills cited* Any surplus was to be used for the dis­
charge of the debts of the state.

The members of the committee were instructed to ad­
vertise the sales in the Newport, Providence, and Boston 
newspapers. They were also directed to have the estates 
surveyed and partitioned into readily salable tracts.

In order to increase its revenues, the General As­
sembly, in what resembles a "rider” to this act, instructed 
the committee to dispose of other estates, comprising one 
thousand four hundred and sixty acres, in the manner pro­
vided by the earlier clauses, except that purchasers were

206.given until March 1, 1781, to make the last payment.
The revenue received from this sale was to be used to 

discharge the obligations incurred by the commissary for 
the militia. The commissary was ordered to issue certifi­
cates to those persons selling him supplies. These cer­
tificates were to be paid, in specie, by the treasurer, 
out of the revenue derived from the sale of confiscated 
property. 20 7.

A resolution of October, 1780, set the time for making 
the second payment on confiscated property purchased under 
the act of September at one month from the day of sale, in­
stead of on December 15, 1780, as provided by that act.

206. Bartlett, Records of the State of Rhode Island,
vol. IX., p. 239.

207* p. 261.
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Apparently tlie committee was unable to dispose or the 
confiscated property placed in its hands rapidly enough to 
please the Assembly* This may be seen in a resolution 
passed during the October session, which empowered the com­
mittee to sell such properties at either public or private 
sales, at their discretion, and to make any alterations in 
the times specified for payment 'which would encourage sales 
at the best available price. No alterations were to be made,
however, which would prevent the redemption of the paper

208.money as provided by the act of September.
Xn November, 1780, the General Assembly set aside a 

second quantity of land, one thousand three hundred and 
thirty-nine acres in all, to be distributed among the offi­
cers and soldiers of the militia in compensation for the 
depreciation of their established pay* A committee was 
appointed to appraise the lands, which were then, if the 
arrangement proved acceptable to the soldiers, to be appor­
tioned to the men, in relation to the amount owed to each

209.
by the state.

The committee still was slow in its work, and, in
March, 1781, it was ordered by the Assembly to dispose of
the remaining estates at once, or, if unable to find buyers,
to rent them, at public auction, accepting only gold and

210.silver in payment of the rental.

2Q8. Bartlett, Records of the State of Rhode_ Island 
vol. IX., p. 254.

209. ibid. p. 270-271.
210. ibid. p. 351.
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fha Assembly, in January, 1782, directed the committee
for the sale of confiscated estates to proceed to the sale
of all such property vested in the state. The estates were
to be sold for gold or silver only, with the exception of
those pledged for the redemption of the bills issued in
June, 1780, and of the commissary’s purchase certificates,
which were to be sold for gold, or the bills or certificates.
Those estates which could not be sold were to be leased, on

211.
any terms that the committee could obtain.

For some reason the General Assembly had made no pro­
vision for the payment of the claims declared to be just 
by a committee empowered to examine all demands on the es­
tates of the absentees and loyalists. In February, 1783, 
it passed;

An Act for securing to the cred­
itors of the absentees, whose estates 
have been confiscated to and for the 
use of this state, their several de­
mands, as reported by the committee 
who were appointed to settle the sev­
eral claims exhibited against the 
said estates. 212.

After listing the persons whose claims had been allowed by
the committee, the act instructed the general treasurer to
give each claimant his note for the amount awarded to that
person. Interest at the rate of six percent was to be paid,

211. Bartlett, Records of the State of Rhode Island, 
vol. IX., p. 523.

212. ibid. p. 657.
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up to January 1, 1782 from the date of forfeiture, on all
debts which in their original form had carried no interest,
as well as those in which the payment of interest was an
inherent part.

In October, 1784, the General Assembly appointed a
committee of three to dispose of the remaining confiscated

215.
property for any bills or notes issued by the state.

Unlike the majority of the states there was no defi­
nite action, on the part of the Assembly in Rhode Island to 
end the period of confiscation by a single act of repeal. 
The problem was allowed to gradually wear itself out, the 
Assembly, at rare intervals, interrupting the normal pro­
cesses of judicial determination by enactments. Perhaps 
the last general act on the matter was one, passed in 
February, 1791, accepting the report of a committee which 
had been appointed to investigate the affairs of the

214.
commissioners in charge of the sale of confiscated estates. 
Vi/hile this report indicated that the situation was one of 
great confusion, no action seems to have been taken by the 
legislature.

213. Bartlett, Records of the State of Rhode Island, 
vol. X. , p. 79.

214. ibid. p. 420.
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It is probable that the long delay in providing for 
the general confiscation of the property of loyalists in 
New York arose not only from the disordered condition of 
the state government, during the opening years of the 
war, but also from the ever present menace of the British 
garrison in New York City, In a state in which the loyal­
ists were able to raise, in spite of the apathy of the
British government, fifteen thousand regular troops and

215 *

six thousand five hundred militiamen for the royal army, 
which was unusually exposed to naval attack, and which 
lay in the course of any English and Indian advance from 
Canada, the adoption of a policy of harsh and sweeping 
measures against the British sympathizers was to be ap­
proached with caution. The extent to which reprisals 
would be carried had to be considered, since large numbers 
of whigs were at the mercy of the British.

These considerations probably weighed upon the minds 
of the legislators as long as the military situation in the 
northern part of the United States was unfavorable to the 
continental forces. It was therefore only natural that no 
general confiscation laws were passed, although the property 
of many loyalists was seized. Confiscation was carried out 
by any number of the extra-legal local revolutionary

215. A.C. Flick, History of the State of New York 
(New York: Columbia University Press, 1933), vol. III., 
p * 5 .
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bodies, and, in some individual cases, by the Convention, 
but nothing that could be properly called a confiscation 
act is to be found in the legislation passed during the 
first four years of the war.

By 1779, however, the situation was greatly altered. 
While the British forces still held New York City, their 
position was not far from being that of a besieged garri­
son. The great British effort to drive a wedge between 
New England and the rest of the United States by converging 
armies moving from New York City and Canada, and meeting at 
Albany, had ended in the catastrophe at Saratoga. The 
French fleet was beginning to make its strength felt. 
Finally, the loyalists, demoralized by the defeats adminis­
tered to their brothers in other states, and feeling that
the British hold on New York was rapidly weakening, ceased
to be a real menace to the state government.

Feeling free at last to visit its pent up anger on 
its enemies, The Assembly of New York, on October 22,
1779, passed:

An Act for the Forfeiture and
Sale of the Estates of Persons who
have adhered to the Enemies of this
State, and for declaring the Sover­
eignty of the People of this State, 
in Respect to all Property v/ithin 
the same. 216.

It seems certain that this act represented the fruition of

216. S. Jones & R. Varick, Laws of the State of New- 
York, Comprising the Constitution, and the Acts of the 
Legislature since the Revolution From the First to the 
Twelfth Session, inclusive (New "York: Hugh G-aine, 1789) , 
vol. I*, p. 39.
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tiie long felt liopes and careful planning of at least a 
portion of the legislators voting in favor of the act.
It is interesting to note that the state constitution 
accepted by the Convention on April 20, 1777, contained 
the following clause:

And this Convention doth further 
Ordain, Determine and Declare, in the 
Name and by the Authority of the good 
People of this State, That Trial by 
Jury in all cases in which it hath 
heretofore been used in the Colony of 
New York, shall be established, and 
remain inviolate forever. And that no 
Acts of Attainder shall be passed by 
the Legislature of this State, for 
Crimes other than those commit ted be­
fore the Termination of the present 
War; and that such Acts shall not 
work a corruption of Blood. And further, 
that the Legislature of this State 
shall at no time hereafter, institute 
any new Court or Courts, but such as 
shall proceed according to the Course 
of the Common Law. 217.

It is hard to believe that the permission of the passage of
acts of attainder for crimes committed during the "present
War” was not inserted into the constitution with the hope,
at least, that such acts would be passed.

After declaring in its preamble that many persons who 
owned property in New York had aided the enemies of the 
state, the act attainted fifty-nine prominent loyalists of 
attempting to subvert the liberties of the state, and pro­
claimed that all real and personal property belonging to 
them, and located within the state, was forfeited to the 
people•

217. Jones & Varick, Laws of New York, vol. I., 
preface.
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The offenders were declared to be banished from the 
state, and subject to the death penalty if they returned.

The third clause of the act provided that the grand 
jurors of the supreme court, court of oyer and terminer, 
and court of general or quarter sessions of the peace, upon 
being informed, on the sworn testimony of at least one cre­
dible witness, that any person, holding any real or personal 
property in New York, had been guilty of the offense cited 
by the first clause, should prefer a bill of indictment 
against the offender. If the grand jury attached to any 
of the above courts in session in any county was thus in­
formed of an offense committed in any other county, it 
was directed to draw up an indictment charging the offense 
as if it wTas committed in the county for which the grand 
jury was assembled.

If any person so indicted, whether alive or dead, 
failed to appear to traverse the indictment, he was to be 
declared guilty of the offense as charged* All persons 
found guilty of adhering to the enemies of the state were 
declared to have forfeited all real or personal property 
held or claimed by them within New York. The supreme court 
was directed to give judgment of confiscation in all such 
cases. The estates were to be considered as having been 
vested in the state from the earliest day mentioned in the 
indictment. However, where forfeiture was adjudged after 
a trial, the possession of the state was to commence from
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the day on which the verdict was rendered. All persons who 
had at any time before April 4, 1778, taken the oath of 
allegiance to the state were declared to "be immune from the 
operation of the act.

The clerks of the several courts, in which indictments
for the crime mentioned in the first clause could be made,
were instructed to transmit all such indictments to the
supreme court of the state. The cases thus established were
to be tried before that court. In such trials, no greater
number of witnesses was to be required than in cases of

218.
felony without benefit of clergy.

In order to increase the number of convictions, the 
act declared that it was only necessary for indictments to 
charge that the offenders mentioned, on the days and at the 
places observed, adhered to the enemies of the state. The 
grand jurors were also directed to forward to the supreme 
court the depositions and testimony of the witness or wit­
nesses bringing the charges.

The defendants were to be given copies of the indict­
ments, and transcripts of any depositions or testimony 
presented against them. The prosecutor, at the time of the 
trial, was prohibited from giving evidence of overt acts,
other than those mentioned in the depositions or testimony.

In addition to the acts which were declared treason­
able under British law, the General Assembly declared that 
being at any time, after July 9, 1776, in any part of the

218. Jones & Varick, Laws of New York, vol. i. , p. 40.
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United States not under British control and later volun­
tarily going to any place held by the British, or being 
arrested by order of any authority of the state or of the 
United States and paroled, and later voluntarily breaking 
such parole, or having been allowed to go, with the under­
standing that the stay was to be temporary, into territory
held by the British, and voluntarily remaining there, were

219.
also to be regarded as treasonable. The first of these 
acts was declared to be inoperative upon any persons who, 
living in the southern portion of the state and fleeing 
before the British advance, were later compelled by eco­
nomic necessity to return to their farms and homes, unless 
their action was clearly directed and accompanied by trea­
sonable motives or actions.

Convictions under this act were not to exempt offenders 
from trial and punishment under the regular treason law.

All conveyances of real or personal property made, 
after July 9, 1776, by any person convicted under this or 
any other act against treason, were declared fraudulent.
If any appeal from this rule was made, the burden of proof 
was placed upon the person claiming possession unaer the 
questioned conveyance.

All properties, of every sort, belonging, on July 9,

219. Jones & Varick, Laws of New York, vol. I., p. 43.



1776, to tiie British government were declared to have been
vested, on that day, in the state of New York.

The "Person administering the Government of the State
for the Time being," was directed to appoint, with the
advice and consent of the council of appointment, three
commissioners of forfeitures for each of the great district
of the state. The commissioners were authorized and direct
ed to sell all forfeited real estate located within their
respective districts. The sales were to be made at public
auction, and the estates were to be divided into parcels of
a size conducive to easy sale. Eight weeks* notice was to
be given, in one or more of the newspapers of the state,
stating the particulars of the property to be sold. The
commissioners were empowered to give good and legal deeds

220.
to all purchasers of such property.

The act declared that the state would guarantee all 
such deeds, being obligated to grant relief in case of the 
eviction of the purchaser by some later action. The com­
missioners were instructed to sell the lands in parcels 
of five hundred acres or less. No more than one farm was 
to be included in any one sale, and the sales were ordered
to be held in the county in which the property lay. Sales

221 •

were not to be held before October 1, 1780.
No definite compensation was provided for the several

220. Jones &Varick, Laws of New York, vol. I., p. 44. 
221.. ibid. p. 45.
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Commissioners appointed under the act, but the "public faith" 
of the state was pledged for the payment of all expenses and 
a just fee* The treasurer was directed to advance two thou­
sand pounds to the commissioners of each district, to meet 
the expenses of their office.

Where any confiscated lands were in the possession of 
tenants loyal to the state, the tenants were allowed to re­
main in possession, paying the same rent that they had 
paid to the former owner, until the property was sold. If 
the tenant had made improvements on the estate which he 
leased, a board of three appraisers was to be appointed to 
estimate the value of the property excluding the improve­
ments. The tenant was then to be offered the property at 

222. 
this price.

All tenants desirous of obtaining the benefits of the 
preceding paragraph were required to produce to the com­
missioners a certificate, signed by at least twelve repu­
table inhabitants of the county in which the estate was 
located, and endorsed by a justice of the peace, stating 
that the bearer was a loyal citizen of the state, and had 
been one since duly 9, 1776.

At the time of each sale of confiscated property, the 
commissioners and purchaser were instructed to draw up a 
joint memorandum, stating the particulars of the sale. The 
commissioners were then ordered to give the purchaser a

222. Jones Sc Varick, Laws of Lev; York, vol. I., 
p • 46-47.
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certificate, declaring the price agreed upon. The purchaser 
upon presentation of this certificate, together with the 
money specified, to the treasurer, within three months of 
the date of sale, was to be given a receipt, in duplicate. 
One copy of the receipt was to be given to the commission­
ers who made the sale. The commissioners, on receiving the 
receipt, were ordered to immediately make out a deed in 
favor of the purchaser.

The commissioners were required to take an oath for
the faithful performance of their duties, and were barred
from purchasing any forfeited property. No lands which
were located in the area under British control were to be
225. 
sold*

The treasurer was directed to keep an account of all 
estates sold, recording the name of the purchaser, the 
price paid, and the name of the original owner.

The act included a series of models of the forms to be
employed in proceedings instituted under it. All persons
claiming any interest in any confiscated property under any
deceased person were to be admitted, upon exhibiting to the
superior court attested statements of their claims and
affidavits affirming the death of the offender, to traverse 

224.
the indictments.

2.25. Jones & Varick, Laws of New York, vol. I., p. 47.
224. ibid. p. 48.



v/here any two or more persons appeared to traverse the 
indictment, the court was empowered to compel them to join 
in the traverse. Those traversing any indictment rendered 
under the act were to he granted all the rights extended by 
custom to those defending any suit before the courts of the 
state.

Vfith the increased military activities which inevitably
followed the relative inaction of the winter, the state
found itself in need of money. Therefore, on march 10,
1780, the General Assembly passed, ”An Act for the immed-

225.
iate Sale of Part of the forfeited Estates.”

After a preamble which stated that it was necessary 
to sell part of the forfeited estates in order to supply 
the troops of the state with nclothing and other necessa­
ries,” this act repealed the clause of the act of October 
22, 1779 which had declared that no sales of forfeited 
property were to be made before October 1, 1780. The com­
missioners of forfeitures were directed to immediately 
proceed to the sale of all forfeited real estates lying 
within their respective districts, following the methods 
established by the confiscation act.

The commissioners for the Laddie District, and for 
the Western District, v-ere authorized to draw from the
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state treasury any amount, up to twenty thousand, pounds, 
for expenses* For compensation, each commissioner was 
granted thirty dollars for each day actually employed in 
the execution of his office. Purchasers were allowed one 
month to pay the amount specified on their certificate of 
purchase, instead of three months, as provided in the law 
of October 22, 1779. The commissioners were authorized to 
hold sales after four weeks public notice, instead of the 
eight weeks provided in the earlier act. A new oath of 
office was provided.

An abstract of each sale was to be prepared by the 
commissioners, giving the name of the purchaser, a de­
scription of the property sold, the price received, and 
the name of the former owner. These abstracts were to be 
filed in the offices of the clerks of the several counties 
in which sales were made. The clerks 'were granted a rea­
sonable allowance for the work of recording the abstracts, 
to be paid by the commissioners. Finally, the commission­
ers were directed to make periodic reports to the legisla­
ture, stating the property sold, and any difficulties which

226.
had arisen in the course of their work.

The next reference, on the part of the legislature, 
to the confiscated property was made in an act passed on 
June 15, 1780, entitled:

226. ...... Laws of the State of Lev/ York, IdDOChhXII. ,
p • 116.
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An Act approving of the Act of 
Congress, of the Eighteenth Day of 
March, 1780, relative to the Finan­
ces of the United States, and making 
Provision for redeeming the Proportion 
of the State of the Bills of Credit, 
to he emitted in Pursuance of the Said 
Act of Congress. 227.

The sixth clause of this act provided that the forfeited 
estates of nine of the most important loyalists were to he 
mortgaged for the security and eventual redemption of the 
new hills. The money obtained from the sale of these prop­
erties was to he used for no other purpose than that sta­
ted, Finally, the commissioners of forfeitures were pro­
hibited from selling any of the estates mentioned except 
on direct instructions from the Assembly.

In spite of the elaborate character of the New York 
confiscation act of October 22, 1779, defects and omissions 
became apparent as the law' was put into actual operation.
As a result, the General Assembly, on October 7, 1780,
passed, "An Act for the Amendment of the Law directing the

228.
Sales of forfeited Lands.”

The opening clause prohibited the commissioners of 
forfeitures from selling all lands forfeited, or to become 
for-feited, to the state until the Assembly had made further 
provisions in the matter.

2 2 7 ......   , Laws of the State of New York, MDCCXXXII. ,
p . 123.

228. ibid. p. 159.
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It was provided that where any tenant who had made 
improvements on the property, rented by him, of any loyal­
ist, had assigned his interest in such improvements tc any 
other person, the assignee was not to receive the right to 
purchase the property by appraisement, granted to such 
tenants under the law of October 22, 1779, unless he ex­
hibited to the commissioners, no longer than one month after 
requested to do so, the certificate of character of the 
tenant required by the former law.

The commissioners of forfeitures were authorized to 
collect all rents due on any lands forfeited to the state.
If necessary, they were to sue for the arrears. However, 
the commissioners were denied the right of suing lessees 
holding under the commissioners of sequestration.

If any tenant on lands forfeited to the state objected 
to paying any rent due, on the grounds that the incursions 
of the British had prevented the proper use of the prop­
erty, the commissioners were authorized to refer the dis­
pute to arbitrators. Any rents or awards paid to the com­
missioners were to be paid into the treasury.

The act declared that purchasers of forfeited estates, 
who had made their bargains before its passage, who had not 
paid half the price agreed upon within one month after its 
publication, and the remainder within two months 'were to 
forfeit all interest in the property in question. Those who



223

purchased confiscated property after the publication of 
the act were given one month to pay the entire price * The 
penalty for delinquency provided for the first class of 
buyers was to be applied to those failing to complete the 
payment in the time specified. In both cases, a penalty of 
one-fourth of the purchase price was to be exacted by the 
commissioners, and paid into the treasury.

Forfeited lands which carried any encumbrances were
not to be sold until the legislature had made provision for
the course of action in such cases. Persons who had
illegally taken possession of any forfeited lands were to
be ejected, by action under the statutes of forcible entry
and detainer if necessary. Repeated assertions were made
that nothing in the act was to be considered as raising
any legal bar to the right of any landlord to recover any
of his property, the tenant of which had gone over to the
enemy. The right of procedure against illegal possessors
of forfeited lands was also granted to any purchasers of

229.
such property.

Where tenants had gone off to the British leaving any 
arrears of rent due on the property abandoned by them, the 
lessees, under the commissioners of sequestration, unless 
a special arrangement had been made, were liable for the 
arrears.

229. ...... Laws of the State of New York, LIDC 01XXII. ,
p. 160-161.



The final clause provided that if suits should be 
commenced for the recovery of any lands disposed of by the 
state as forfeited property, the purchasers were to be de­
fended by the attorney-general, at the expense of the 
state•

On the same day that the above act was passed, the 
legislature published:

An Act to procure a Sum in Specie 
for the Purpose of redeeming one sixth 
Part of the Bills emitted of the Credit 
of this State, pursuant to an Act of 
Congress of the 18th Day of March, 1780, 
for discharging the Interest of such Bills, 
and for other Purposes therein mentioned. 230.

This act appointed commissioners to sell any forfeited
lands in the state to raise the amount of money necessary
to redeem the bills mentioned. The commissioners were to
accept only gold or silver, and were directed to raise
the amount needed and an additional sum of twenty thousand
dollars. All purchasers of these lands were required to
pay the entire price agreed upon within six months of the
day of sale. At least one-fourth of the purchase money
was to be paid at once, and would be forfeited to the
state in the event of delinquency in the payment of the
remainder.

The new bills, which the sum ordered raised by this 
act was to redeem, were to be accepted by the commissioners 
in lieu of gold or silver for the confiscated property sold 
under this act. All sales were to be in parcels of five
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The next attempt by the legislature to improve the
machinery of confiscation was made on March 31, 1781, in,
11 An Act for the further Amendment of the Laws directing the

231.
Sales of forfeited estate s." Under the terms of this act, 
purchasers of forfeited properties were given an extension 
(until May 1, 1782) of the time allowed for payment of the 
price set* However, interest and depreciation, from the 
day specified in the original agreement for final payment, 
were to be collected. A scale of the depreciation of the 
continental currency was given, the ratio of this money to 
gold being set at forty to one for March 18, 1780, and ad­
vancing by a geometric progression to seventy-five to one 
on March 31, 1782. Treasury certificates issued by New 
York were declared acceptable in payment for forfeited 
lands. Any persons who wished to pay for such lands in 
specie or the t1new bills" of the state were to pay one 
dollar for every forty dollars set as the sale price.

The commissioners were again instructed to evict all 
persons occupying forfeited properties without their 
consent.

Since, in consequence of the several previous acts, 
both the commissioners of forfeitures and the commissioners

2 3 1.......   Laws of the State of New York, MDOCXXXII. ,
p. 192.



for procuring a sum in specie were empowered, to sell the 
same property, the two commissions were instructed to keep
each other informed of all their sales.

The commissioners for procuring a sum in specie were 
prohibited from selling any lands possessed by tenants who 
■were entitled to the improvements on them. Such tenants, 
upon obtaining a certificate of good character, could re­
quest the commissioners of forfeitures to sell the lands 
upon which they had made improvements to them by appraisal, 
as provided by the act of October 22, 1779. The commission­
ers of forfeitures were empowered to make such sales, in 
spite of the clause restricting them from making any fur­
ther sales until allowed to do so by the Assembly.

All rents due from lands forfeited to the state were
to be collected by the commissioners of forfeitures.

The act closed with a clause granting relief from the 
forfeiture of property to two citizens.

On July 1, 1781 the legislature passed, nAn Act relative
232.

to the Office of State Agent.” Although this act was not 
related to the matter of confiscation in its general theme, 
one clause gave the purchasers of forfeited estates a fur­
ther extension (to September 1, 1781) of the time in which to 
complete the payments on their holdings.

Since many of the indictments and informations against
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absentees. were drawn up by persons without, legal training, 
the courts were often forced to dismiss such proceedings for 
errors in form* To remedy this, the Assembly, on November 
18, 1781, passed:

An Act to remedy the hastakes and 
Defects in the Proceedings for Convic­
tion of Persons who have adhered to the 
Enemy, grounded on an Act intitled nAn 
Act for the Forfeiture and Sale of the 
Estates of Persons who have adhered to 
the Enemies of this State, and for de­
claring the Sovereignty of the People 
of this State, in Respect to all Prop­
erty within the same. 233.

This act declared that all errors in form in the proceedings
against any of the offenders mentioned in its title were
thereafter made valid.

The legislature next, on April 14, 1782, passed:
An Act for the further Relief of 

the Tenants of forfeited Lands, and for 
the further Direction of the Commission­
ers of Forfeitures, and of the Commis­
sioners of Sequestration. 234.

Under this act, the commissioners were empowered to receive,
in payment of rents, all certificates receivable in payment
for confiscated lands, up to one-half of the amount due. The
remainder "was to be paid in specie. hilitary certificates
were also declared acceptable. Tenants were granted until

233........   Law s of the State of hew York, IdDCCAXEII. ,
p. 208.

234. ibid. p. 250.
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January 1, 1783, to produce the certificates of character 
necessary to enable them to purchase forfeited land in 
their possession under the favorable terms granted by the 
original confiscation act. All forfeited lands in the 
Southern District were to be held until the legislature 
should give orders for their sale.

On April 6, 1784, the Assembly passed, "An Act for the
235.

immediate Sale of certain forfeited Estates,'* which author­
ized, Isaac Stoutenburgh, one of the commissioners of for­
feitures, to raise twenty thousand pounds in specie by the 
sale of forfeited lands in New York City and King's County.

The final act of importance in the extensive body of 
laws passed by the New York Assembly on the confiscation of 
loyalist property was published on May 12, 1784, under the 
title of:

An Act for the speedy Sale of the 
confiscated and forfeited Estates with­
in this State. 236.

This was an administrative measure, which appointed a com­
mission of seven to sell all remaining forfeited property 
at either public or private sales. Six weeks notice was to 
be given of all sales. The commissioners were instructed to 
sell all mortgaged estates subject to the encumbrance, ex­
cept where the mortgage was between two loyalists, when it 
was declared void.

235...... . Laws of the State of New York, MDCCZXXIV. ,
p. 26.

236. ibid. p. 102.
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All forfeitures and confiscations, made at any time 
in pursuance of any foregoing act, were confirmed. The 
various commissioners were tarred from "buying any forfeited 
property* All just debts owed by absentees were to be paid 
out of the proceeds of the sale of their estates. If the 
amount realized was inadequate to meet all demands, it was 
to be fairly divided among the creditors.

The commissioners for the Southern District were allowed 
one and one-fourth percent of the amount of their sales in 
payment for their services, the other commissioners were 
granted twenty-four shillings per day, while actually per­
forming their duties. All debts owed to absentees were to 
be paid to the commissioners, and by them transmitted to 
the treasurer.of the state. No real property was to be 
sold in parcels of more than eight hundred acres each. 
Finally, the purchasers of forfeited property were declared 
to be secure in their possession.

In this way, the center of loyalist strength in the 
American federation attempted to close its ledger on the 
problem of the loyalists’ property. Under the circumstan­
ces, it is hardly surprising that the problem continued as 
an embarrassment to the state for years. however, the Assem­
bly, wisely, left this cleaning up process to the courts.
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The confiscation legislation of the state of Maryland, 
is, of all the bodies of law falling within this category 
passed by the legislatures of the original American states, 
the most elaborate, and perhaps the most interesting. Why 
these characteristics should be true of the laws passed by 
the legislature of a relatively small state, in which the 
fires of partisan bitterness were never intensified by 
enemy occupation of its territory or destruction of its' 
property must be left to conjecture. There is a tradition 
which makes colonial Alary land a veritable lawyers' para­
dise* It is a matter of record that the body of law writ­
ten during the Revolutionary War by the General Assembly 
of that state was extensive. An almost infinite variety 
of subjects were made the object of the legislators1 
effusion of lawfs, but, once commenced, the confiscation of 
the property of loyalists and British subjects seems to have 
assumed a dominant place in their minds.

However, this interest was slow in materializing* No 
state seems to have been as unwilling to embark upon a 
policy of general confiscation as Maryland. In almost 
every other instance, the trend toward confiscation was of 
long-continued evolutionary development. From the tradi­
tional basis found in the British common-law provision for 
the forfeiture of the estates of traitors to the sovereign, 
arising out of the prevalent medieval politico-religious
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concept of eminent domain, the revolutionary governments, 
infuriated by military reverses and the often inexcusable 
tactics resorted to by some of the loyalists, and faced by 
economic disaster, more dangerous under the circumstances 
than defeats in battle, began to extend, by a mixture of 
liberal construction of legal principles, rationalization, 
and simple desire for vengeance of the Mosaic order, the 
area within which confiscation could be employed, until 
all loyalists were made subject to the application of 
general laws. As the examination of the development of 
the laws of this class for almost any of the preceding 
states will have indicated, the process most frequently 
was extended over a period of many months, being often 
halted, or, in an occasional instance, set back, for con­
siderable periods. Maryland experienced virtually nothing 
of this evolutionary process. The legislation of its Gen­
eral Assembly providing for forfeiture of property as a 
penalty, until the passage of the first general confisca­
tion law, was limited to the inevitable statute against
treason and misprison of treason, passed, by an interesting

237.
coincidence, on July 4, 1776, and a similar act, of April, 
238 .

1777.

237. A.C. Hanson, Laws of Maryland Made Since 
M,DCC tLXII, Consisting of Acts of Assembly Under the Pro­
prietary Government, Resolves of Convention, the Consti­
tution and form of Government, the articles of Confederation, 
and Acts of Assembly since the Revolution (Annapolis, Fred­
rick Green, 1787), 1777, chap. XX.

238. ibid. 1777, chap. XX., (f.n.).
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In November, 1780, after a bitter struggle between the 
House of Delegates,, which favored the confiscation of loyal­
ist and British property, and the more conservative Senate, 
the Assembly passed;

An Act to seize, confiscate and 
appropriate, all British property with­
in this state, 239.

The lengthy preamble to this act, in its long bill of 
particulars against the British government, and its appeal 
to international law in justification of the measures adopt­
ed, is outstanding in this type of legislation, being far 
more extensive and well argued than the preambles to the 
G-eorgia and Rhode Island laws, which also base their ex­
istence upon British violations of the laws of humanity and 
of nations.

Charging the British government with levying an unjust 
war against the United States, the preamble denounces the 
"pretense” on the part of England that the new states were 
rebellious colonies. The British armies were accused of 
seizing the property of the citizens of the United States, 
and of committing outrages on the people and property of 
the several states, out of "mere wantonness and cruelty,” 
and contrary to the practice of civilized nations, and the 
then existing rules of war. It was further charged that 
American prisoners of war had been forced to enlist in the 
British army and navy, and to make war on their own 1 riends

239. Hanson, Laws of haryland, 1780, chap. XLV.
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and governments.
The preamble stated that although subjects of G-reat 

Britain, including, of course, all loyalists not triable 
for treason or misprison of treason, owned large quanti­
ties of land and other property within the state, the gov­
ernment, unwilling to injure individuals, had allowed it 
to remain in their possession. This, argued the legislature, 
should, by example, have induced the British government to 
have similarly respected private property and the rights of 
non-combatant individuals. However, the British had appar­
ently believed that weakness and fear of retaliation were 
the motives, rather than humanity, and had embarked upon a 
program of violence and cruelty. The act particularly 
charged the British government wTith seizing the funds of 
the state which had been deposited in the Bank of England, 
and with the breach of the capitulation of Charleston. 77hy 
this latter incident should have been cited is a mystery.
The confiscation of the property of those loyal to the 
revolutionary governments was by no means a novelty by the
time of passage of the Maryland act. The British had made

240.
such seizures as early as 1776, when they captured hew-' York. 
The confiscations in Charleston were carried under the au­
thority of a proclamation issued on September 16, 1780.
Since the news of this rt outrage," allowing for the very dis-

240. Elick, History of the State of Hew York, vol. Ill. , 
p. 351.



ordered communications of the period, could have reached 
Annapolis only a short time before the introduction of the 
confiscation bill,, it is possible that its very recency led 
to its inclusion. The preamble closed with the statement 
that since all political connection between Maryland and 
Great Britain had been severed by the Declaration of Inde­
pendence, British subjects, during the continuance of the 
war, were to be regarded as enemies. Therefore, according 
to the law of nations, they were responsible, not only for 
all expenses incurred by the state in consequence of the 
hostilities, but for any injury or damages sustained by its 
subjects, and their property, lying within the state, was 
subject to confiscation.

The first clause declared that all British property 
within Maryland, with the exception of debts, was forfeited 
to the state. TtBritish subjects” were defined as any per­
sons born within the dominions of the British crown, as well 
as any made a subject by any of its laws, who had not, by 
entering into the service of any of the United States, takin 
an oath of allegiance to any of the states, or by some other 
definite and voluntary act severed his relations with the 
mother country. All absentees who did not return to the 
state by March 1, 1782, and take an oath of fidelity to the 
state, were to be considered to be Britisn subjects. Ii any 
person, who had left the state with the permission of any



236

committee of observation or the council of safety, was pre­
vented from, returning by age or infirmity, he was allowed 
until liar oh 1, 1782, to dispose of his property located in 
the state.

An interesting proviso declared the property of Hora­
tio Sharp* former governor of the state, exempt from seizure 
if he would appear within the time limit mentioned above 
and take the oath of fidelity. If he would not do this, 
he was to be permitted to sell his property before that 
time. The property of Mistress Anne Ogle, widow of another 
former governor, was protected, without any qualifications 
at all. Other British subjects who had "manifested their 
attachment to this state by acts of friendship" were ex­
cepted from the application of the act, if they should 
appear before the end of the period of grace and establish 
their claims.

The properties belonging to the three trustees of the 
Bank of England stock owned by the state were, by a bit of 
humor which was probably not appreciated by the gentlemen 
themselves, set aside to form a fund for the retirement of 
bills of credit issued by the state on the security of the 
impounded stock. If the amount thus pledged proved to be 
insufficient, other confiscated property was to be appro­
priated to the same use by the legislature.

"Subjects" of Maryland who were creditors of any
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British subjects whose estates hah been seized in pursuance 
of the act were to be indemnified, out of the proceeds of 
their individual debtors, while "citizens” of the state 
(those who had taken the oath of fidelity or served in the 
armed forces) were to be paid in full out of the British 
property seized by the state. ivo payments or remittances, 
of any kind, were to be made to any British subject. An 
exception was made in the cases of parents or guardians of 
children who had been sent to England in order to attend a 
school or college. In these cases, only enough for the re­
turn passage of the children could be sent.

To prevent efforts to conceal any evidences of debts 
owed to British subjects, the legislature forbade the con­
veyance out of the state of any papers formerly belonging 
to any person liable to the forfeiture of his property under 
the act. Factors and agents, having such papers in their 
custody, who had not taken the oath of fidelity were ordered
to immediately deliver them to the treasurer of whichever

241.
shore on which the papers were located. with the papers, 
they were instructed to include an affidavit declaring that 
the papers surrendered were the entire number placed in their 
custody. Any judge or justice of the peace who had reason to

241. For convenience in collecting taxes and making 
disbursements the state was divided into the districts of 
the eastern and western shores. Each had Its own treasurer.
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suspect that any factor or agent had withheld any papers 
was empowered to commit the offender to gaol until he agreed 
to produce the documents.

If any British debtor, whose property had been or 
should be appropriated by the General Assembly for any spe­
cial purpose, did not have debts due to him worth enough to 
satisfy his debts to the subjects of the state, the legisla­
ture, on application of the creditors, would appropriate 
enough other British property to complete the amount needed.

All conveyances of any hind, made between April 19,
1775 and December 1, 1779, by British subjects were declared 
fraudulent and void, unless made in pursuance of some bona 
fide written contract, entered into before the first of the 
dates. Persons holding property under such transfers were 
required to prove the legitimacy of the conveyance.

The final clause provided that all British property 
confiscated under the act, and not specifically appropriated 
for the redemption of the bills of credit emitted by the 
state or for the payment of debts, was subject to the or­
ders of the General Assembly.

Since the above measure was concerned only with the 
legal confiscation of British property within Maryland, it 
was necessary to provide, by a second statute, the machinery 
for putting its declarations into practice. Therefore, the
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General Assembly passed, at the same time:
An Act to appoint commissioners 

to preserve confiscated British prop­
erty. 242.

This act appointed three commissioners to preserve all 
property seized by the preceding act. They were declared 
to be in full and actual seizin and possession of all Bri­
tish property within the state, without the necessity of 
proceeding to any other legal measures. The commissioners 
were instructed to appoint, as soon as it could be conven­
iently done, agents to take possession of the forfeited es­
tates to prevent their waste and destruction, or to use 
them for the public benefit. The agents were directed to 
make inventories of all property committed to their care.
The commissioners, in turn, were to return to the next 
General Assembly a list of all properties seized under the 
confiscation act, citing the original owners, the agents to 
whom the estates were committed, and an estimate of value 
of each property. If any person, in possession of forfeit- 
able property at the time of its seizure, should claim it, 
the commissioners were empowered to allow him to remain in 
possession, under a bond of twice the value of the property, 
until the title had been legally determined. If, in the re­
cess of the Assembly, any of the commissioners should die, 
or refuse to act, the governor and council were directed to

242. Kanson, Laws of Maryland, 1780, chap. XLIX. (Nov.).
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appoint a temporary commissioner, to act until the next 
meeting of the legislature.

Each commissioner was required to take an oath for 
faithful discharge of his duties. The commissioners were 
directed to appoint a clerk, charged with keeping a full 
and accurate record of their proceedings. The clerk was 
also required to take an oath of office. Each commissioner 
was allowed fifty shillings, in Spanish dollars or hills of 
credit, for each day devoted to the execution of his office, 
and a travel allowance of fifty shillings, also paid for 
each dayfs work. Thus, the commissioners received a total 
remuneration of ahout twenty-four dollars a day, which, 
when it is taken into consideration that the pay of a 
colonel in the Llaryland militia was, at the time, fifty 
dollars a month, was, to say the least, an adequate, if not 
generous, compensation. The clerk was allowed thirty shill­
ings in pay, and another thirty in travel allowances, for 
each dayfs work. Finally, the possession and control grant­
ed to the commissioners, over all confiscated property, was 
reaffirmed, and the appointees reminded of their duty to 
report to the next General Assembly.

Having confiscated all British property within its 
jurisdiction, the Assembly next turned to the problem of 
putting it to some practical use. The solution was em­
bodied in a third measure passed by the same session of the
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legislature which had produced the confiscation and ad­
ministrative laws. This was:

An Act to procure a loan, and 
for the sale of escheat lands, and 
the confiscated British property 
therein mentioned* 243.

The preamble of this act stated that it was necessary to 
raise a sum of money for the relief of members cf the 
militia who had been captured by the British, for cloth­
ing for the new recruits, and for the expenses of govern­
ment. Therefore, premiums were offered to persons loan­
ing the state sums of more than ten pounds in gold, silver, 
or state bills of credit of any emission. Loans in wheat, 
flour, clothing suitable for military use, and tobacco
were to be accepted, subject to smaller premiums. All

244.
loans were to bear interest at six percent.

In order to provide for the prompt repayment of these 
loans, the legislature provided that the estates of a num­
ber of the largest British landholders, including those of 
the former proprietor, Frederick, lord Baltimore, were to 
be pledged for the purpose, to be sold as it should later 
direct. Also, it was provided that the certificates of in­
debtedness issued to the subscribers to the loan announced 
in the first clause were to be receivable in payment for

243. Hanson, Laws of manyland, 1780, chap. LI. (Nov.).
244. The act provides elaborate regulations concerned 

with the quality and disposition of the produce receivable 
and with the distribution of the receipts, but since these 
are irrelevant to the present discussion, they are omitted.
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any confiscated property to be sold, except that set aside 
to redeem the new bills of credit, or for other purposes 
named by the Assembly. All lands which had escheated to 
the state, through reversion, where a citizen or subject 
had died leaving no competent heir, were also to be sold 
for the same purpose.

A number of forfeited lots in Baltimore were added to 
the lands already pledged. The commissioners were direct­
ed to sell, after three weeks’ notice in the Baltimore news­
paper for the city lots, and six weeks' notice for the other 
estates, by public auction any or all of the appropriated
lands. The properties were to be partitioned into small
parcels, and sold subject to a payment in specie of one- 
fifth of the price, with the remainder paid in the new7 state 
bills of credit and the new continental bills of credit, is­
sued in maryland. The specie was to be paid within three 
weeds of the day of sale. One-half of the residue was to be 
paid within two months, and the rest within four months from 
the sale. If the first and second payments were not made at 
the time s specified, the commissioners were authorized to 
re-sell the land, while if the purchaser was delinquent in
meeting tne tnird installment, no conveyance v̂ as uo be uia.de
to him until he had done so, also paying a penalty of ten 
percent on tne sum due • mil sums received by the c oiimii s si on­
ers b-ere to be paid over to the treasurer of the shore on
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which the property sold was located.
The state warranted and secured the title of all es­

tates so sold to the purchasers and their heirs, and 
pledged its protection of their right of possession.

The last clause cautioned the commissioners against 
selling any property wiiiCi. ..ae not clearly forfeited to 
the state under the confiscation act.

The lands originally specifically pledged for the 
redemption of the state bills of credit by the act of 
November, 1760, proved insufficient to raise the required 
amount of ^oney, so, in April, 1781, the General Assembly 
passed;

An Act to secure the certain re­
demption of the bills of credit emit­
ted by this state, and for u.hich con­
fiscated property was pledged. 245.

Under this act, tne commissioners for confiscated estates
246.

Ŷ ere directed to sell certain valuable industrial properties. 
Purchasers were required to give bond, certified by two 
sureties, each of whom was able to pay twice the amount of 
the purchase price involved, to pay the entire price, either
in specie or the "black" bills, by January 1, 1786.

At the same time, the legislature passed, "An Act to

245. Hanson, Law s of Ida ry land, 1781, chap. XAXIII. (April) .
246. The properties involved were the Ahite harsh iron 

furnace and the Long Gain forge, formerly belonging to 
James Hus sell and Company.
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dispose of certain confiscated British and forfeited prop­
erty ,lt which ordered the conmis si oners to sell the lands of 
the Principio iron company, for specie, payable at the time 
of the sale or soon thereafter. All property forfeited by 
those convicted of treason was also ordered sold. Payment 
could be made in specie or in continental state money. If 
any claims were made against any of this property, the 
commissioners, if satisfied of the justice of the claims, 
were directed to certify them to the treasurer for payment. 
The treasurer was instructed to set aside one-third of the 
money received for such properties, pending action by the 
General Assembly.

In November, 1781, the legislature, in "An Act to 
raise recruits," set aside several tracts of forfeited
property to be sold. The returns were ordered sent to

247.
General Smallwood for financing the recruiting service.

Since the seizures of British property included 
some estates which had been entailed to persons who were 
neither heirs of the tenants in tail nor British subjects, 
many suits were promptly instituted by the injured parties. 
To correct this flaw in the original act, the General As­
sembly, in April, 1782, passed:

An Act concerning forfeited lands 
which may be entailed v;ith limitations 
over in reversion or remainder. 248.

247. Kanson, Laws of Maryland, 1781, chap. XXVIII. (Nov.).

248. ibid. 1782, chap. XXIX. (April).
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This act provided that tenants in tail were to forfeit 
their property, after conviction for treason, only as far 
as themselves and their heirs hy blood were concerned. All 
other persons, included in any reversion or remainder of 
the property were not to be affected. The commissioners 
were to sell such properties, subject to the conditions 
provided above, for current money, payable within three 
years, with interest at six percent.

Another difficulty was discovered in the fact that 
persons having claims against those convicted of treason 
had no means of recovery. To remedy this, the legislature 
published, in April, 1782:

An Act for the liquidation and 
payment of debts against persons con­
victed of treason. 249.

According to the terms of this act, all persons having claims 
against any subject of Maryland who had been convicted of 
treason were directed to lay their accounts before the audi­
tor general, who was authorized to make suitable awards. If 
the claimant was allowed any sum of money, the auditor 'was 
instructed to transmit it to the intendant of revenue for 
approval* If approved, the claimant could take the certi­
ficate to the treasurer of the western shore who was or­
dered to give such creditors tonas which had been posted by 
the purchaser of the property involved, or certificates of 
exemption from taxation, not to exceed the amount received

249. Hanson, Laws of Maryland, 1782, chap. XiGCVi. (April).



246

for the property.
At the same session of the Assembly, a quantity of

confiscated property was ordered sold to raise funds to
250.fill the stated quota for the support of Congress. A

similar act provided for the sale of British property to
251.

supply bounties to recruits.
As in every other state, the question of the debts 

owed by the former owners of confiscated property created 
a persistent source of trouble. The April, 1782, session 
of the Maryland General Assembly tried to lay down a com­
plete set of rules for the guidance of the commissioners 
and other officials in the matter, by:

An Act respecting claims to con­
fiscated British property, and to di­
rect the commissioners in certain 
cases. 252.

It was provided that all persons claiming any right or in­
terest in any property seized by the commissioners should 
deliver their claims, in writing, on or before march 1, 
1783, to the commissioners. In any future confiscations, 
claimants were directed to file their demands within one 
year after the day of seizure, ana to commence prosecution 
of actions for recovery within six months thereafter. All

250. Kanson, Laws of xuS ryland, 1782, chap. LIA. (April).
251. ibid. 1782, chap. LVIII. (April).
252. ibid. 1782, chap. LA. (April).
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such actions were to be brought against the state, as de­
fendant, If any person neglected to file his claim, or 
prosecute the subsequent action, in the manner and time 
provided, he was to be barred from any right of recovery. 
This disqualification was not to be applied to infants, 
persons out of the state, in prison, or of unsound mind.

Where it appeared to the commissioners that the state 
was entitled to any personal property in the possession of 
any person who claimed ownership of it, they were directed 
to bring suit for recovery in the general court, or, if 
the value was small, in the county court. Proof that the 
property demanded had belonged to a British subject was 
declared an adequate basis for judgment for the state. The 
justices of courts trying such cases were authorized to 
issue, after the posting of an adequate bond, writs of 
replevin in favor of the defendants.

The purchasers of confiscated property, purchased from 
the commissioners were again confirmed in their titles. If 
any property was, in the opinion of the commissioners, mort­
gaged to any citizen or subject, by a British subject, for 
less than its real value, suit was to be made for the re­
covery of the equity to which the state was entitled. If 
the best interests of the state did not suffer by the ac­
tion, the commissioners were empowered, to settle such cases
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by compromises or agreements with the mortgagees.
where any purchaser of confiscated, property had 

failed to comply with the terms of sale, and the breach 
was not covered by any previous enactment, the commission­
ers were directed to bring suit for the amount of damages 
which would adequately compensate the state for the delin­
quency.

Finally, the commissioners were directed to sell no 
more of the property pledged for the redemption of the 
last emission of currency. nNegroes, stock, and other 
perishable articlesn were exempted from this restriction.

While the legislature passed, at frequent intervals, 
private acts for the relief of individual sufferers or 
purchasers under the confiscation act and its supplements, 
no public act of significance in reference to the confis­
cated property was passed for over two and a half years.
Late in 1784, the mounting total of the public debt, to­
gether with the uncertainties of the state’s income from 
taxation, led to an effort to repair the fiscal structure 
of the government through the use of the remaining confis­
cated property. Therefore, in November, 1784, the General 
Assembly passed:

An Act to establish funds to secure 
the payment of the state debt within six 
years, and for the punctual payment of 
the annual interest tnereon. 253.

After announcing that justice and policy required the state
to scrupulously comply with all engagements made to its

253. Hanson, Laws of Maryland. 1784, chap. LV. (Nov.).
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creditors, the act declared that all the funds in the pos­
session of the state, consisting in all British property 
which remained unsold, and had not been earmarked for any 
specific use, all debts for confiscated property sold, all 
debts on hand, and all arrearages of taxes, due before 
January 1, 1783, were pledged to the creditors of the state 
for the payment of the principal of the state debt on or 
before January 1, 1790, and for payment, until that day, 
of interest at six percent annually,

A moratorium until January 1, 1790, was granted to 
purchasers of confiscated property who had not completed 
their payments. This, however, was conditioned upon the 
prompt payment of the interest agreed upon. If any pur­
chasers delayed more than six weeks in the payment of their 
annual interest, the intendant was directed to proceed to 
the forfeiture of the bonds posted by the purchasers at the 
time of the sale.

All confiscated British property that had not been pre­
viously disposed of (with the exception of two estates) was 
ordered sold under the supervision of the intendant of the 
revenue. All sales were to be made, as rapidly as possible, 
for specie or any of the bills of credit issued by tne 
state, payable on January 1, 1789. Interest was to be col­
lected annually on the unpaid balance.

All p urchasers of British property who had not already 

^iveri bond were instructed to do so, before ^pri 1 1, 1785,
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posting whatever security the commissioners or confiscated 
property should require, for the payment of the price agreed 
upon, with interest, on or before danuary 1, 1790, If any 
purchaser neglected to post bond, the commissioners were 
instructed to bring suit for the immediate payment of the 
principal and interest due, or declare the contract of 
sale void, and re-sell the property. In the latter case, 
the first purchasers were required to make good any damages 
done by them to the property in question.

The tenants living on certain estates were given prior­
ity of choice in their sale. If they elected to purchase 
the lands in their possession, a moderate valuation was to 
be established, by impartial appraisers, exclusive of any 
improvements upon the land. The commissioners, in estab­
lishing the final price, were instructed to take into con­
sideration the age and health of the tenants v»ho planned 
to buy such lands, and deduct the value of the lease from 
the amount arrived at. If the tenants refused to purchase 
their farms, the commissioners were instructed to dispose 
of them to the highest bidder, accepting only the current 
money of the state. Finally, provision was made for the 
payment of the claims awarded against the assets of the
Principio Company.

xit the sane session, the General Assembly, in "An Act
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for the discovery of confiscated British property,11 instruct­
ed the intendant of the revenue to call upon all persons 
having British property, or the title papers to any such

254.
property, in their possession, to deliver it or them at once. 
If necessary, the intendant was empowered to commence pro­
ceedings for recovery in the high court of chancery. If any 
person, in possession of British property or evidences of 
ownership of British property, refused to make delivery be­
fore January 1, 1786, the intendant was authorized to im­
pose a fine of one-fourth of the value of the property con­
cealed. If however, any person should voluntarily report 
possession of such property, the intendant could sell it to 
the informant, at a reasonable price.

In November, 1785, the General Assembly acted to clear 
up the difficulties arising from the uncertainty as to the 
titling of the confiscated properties which had arisen as 
the work of the commissioners and the intendant had pro­
gressed. In order to establish some definite system, it 
passed;

An Act ascertaining the mode of 
granting titles to purchasers of cer­
tain confiscated property. 255.

Under this act, purchasers of British property were directed
to transmit certificates of survey to the land-office for

254. Hanson, Laws of Maryland, 1784, chap. LXXAI. (Nov.).
255. ibid. 1785, chap. LXVI. (Nov.).



2 5 2

the western shore * If the certificate was in order, the 
land-office, after receiving a memorandum of payment in 
full, was to issue, at the end of six months, a patent in 
fee simple. The surveys made by any person appointed by 
the intendant to measure confiscated property were declared 
to be of equal validity to surveys made by the county sur­
veyors. If necessary, the governor and council were author­
ized to appoint additional surveyors to assist in the plot­
ting and recording of confiscated property.

Any person was allowed to enter a caveat to any cer­
tificate granted in pursuance of the act, if entry was 
made within six months of the day 011 which the certificate 
was returned.

when any sale had been made and recorded as cited 
above, the purchaser, unless the chancellor had agreed to 
hear any caveat to the certificate, was declared entitled 
to a deed, signed, sealed, and delivered by the chancellor, 
on behalf of the state. Purchasers of personal property 
were similarly entitled to a deed of purchase.

The chancellor was given full authority to decide all 
disputes between purchasers of confiscated property, being 
empowered to have surveys made, summon -witnesses, and to 
enforce obedience to his summons. If, in his opinion, any 
purchaser of confiscated land from the state was entitled 
to only a part of the land sold to him, he was authorized
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to appoint a board of five suitable men to determine the 
damages sustained by the purchaser as a result of his de­
cision. The chancellor was to issue to the purchaser a 
certificate for the loss set by the board, and the pur­
chaser could obtain the sum established on presentation 
of the certificate to the treasurer of the western shore.
If the purchaser had not finished the payments due on the 
property, the award was to be deducted from the balance due 
the state.

With the Revolutionary war fading into the past, the 
General Assembly was unwilling to devote its time to the 
consideration of numerous complaints from almost all classes 
of people connected with the ownership, disposal, and pur­
chase of the confiscated British property. It was provoked 
at the inability of the commissioners and the intendant to 
manage the affairs of their commissions, and had no desire 
to see the war measures persist indefinitely. Therefore, 
with the intention of settling the whole question permanent­
ly, the legislature, in November, 1786, passed:

An Act for the speedy adjustment of 
sundry purchases of British property. 256.

A f t e r  a d m i n i s t e r i n g  a sharp reprimand to the commissioners 
and the intendant for their inept h a n dling of the task e n ­

trusted to them, the A s s e m b l y  ordered them to survey, at 

their own expense, all lands sold by them where the p u r ­

256. Kanson, Laws of maryland, 1786, chap. XLxV. (Nov.).
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chase price was conditioned by the quantity of land. Cer­
tificates of survey were to "be drawn up for each separate 
purchase, locating the plots exactly, and mentioning any 
well grounded contrary claims. If the commissioners or 
intendant were persuaded that any purchasers were entitled 
to refunds, a notification was to "be sent to the chancellor, 
presenting the reasons for the decision reached. The chan­
cellor was empowered to make allowance of any refunds which 
he found to be just. If any sale had been made of land 
which had been previously recorded by some other person in 
the land-office of Pennsylvania, the chancellor was to grant 
an equitable compensation to the purchaser under the Mary­
land officials. If any encumbrances on British property, 
unknown at the time of its sale, were established against 
the purchaser, the chancellor was to grant him a suitable 
award. Finally, if any purchaser, by any subsequent legal 
action, was deprived of all or part of his property, the 
chancellor was instructed to order suitable compensation 
paid.

An act passed in the April session of 1787 submitted
to the court of appeals the question of wnetiier or not the
interest on the unpaid balances of the purchase prices
agreed on by the buyers of confiscated property could be

257.
legally paid in specie certificates.

257. Hanson, Laws of Maryland, 1787, (April).
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hith tlie passage of this act, the continuing series 
statutes which had originated with the passage of the 
original confiscation act of 1780 came to an end, while 
the questions aroused by the seizure of the property of 
its enemies haunted the General Assembly for many years 
after the passage of the act of April, 1787, the work of 
that body was confined, in such cases arising out of the 
period of confiscations as were brought before it, to 
interpretation of existing laws, and the relief of in­
dividual sufferers.



Chapter XV. 

SOUTH. CAROLINA.
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Although every other state of the federation had tahen 
steps, by the close of 1780, to confiscate the property of 
the loyalists and British subjects within their boundaries, 
South Carolina made no move to follow this example. The 
chief reason for this probably may be found in the fact that, 
in the first months of the war, the G-eneral Assembly of that 
state had passed a law against treason and other crimes a- 
gainst the state so far-reaching in its provisions, that to 
all practical purposes it made the existence of a general 
confiscation act unnecessary. This act, passed April 11, 
1776, was:

An Act to Prevent Sedition and 
punish Insurgents and Disturbers of 
the Public Peace. 257.

Under its provisions, any person who to ole up arms against 
the state, or by any means induced others to do so, opposed 
the constitution of South Carolina, injured the person or 
property of any citizen, corresponded with the enemy, as­
sisted in any way the forces of Great Britain, attempted to 
enlist troops for the enemy, supplied money or provisions 
to the British, attempted to persuade slaves to desert their 
masters and escape to the enemy, collected any riotous body 
of people, or spohe or acted in any way against the peace and 
order of the government was guilty of felony punishable by 
death and the forfeiture of ail property.

257. J.F. Grimke, The Public Law s of the State of 
South-Carolina, From Its First Establishment as a. British 
Province Down to the Year 1790, inclusive (Philadelphia: 
Aithen & Son, ADCCXC.), p. 283, no. 1132.
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Any property seized in pursuance of this act was 
ordered sold, by the sheriff of the district in which it 
was located* The sheriffs were instructed to have all for­
feited property within their jurisdiction appraised by three 
freeholders, appointed for each estate, and then to adver­
tise, for twenty-one days, the property, before selling it 
by public auction. The returns from such sales were to be 
sent to the treasury within three months of the day of sale. 
Sheriffs neglecting to enforce the act, or disobeying its 
provisions, were to be fined one thousand pounds and re­
moved from office.

The money obtained from the sale of the offenders’ 
properties was to be set aside as a fund to make comjjensa- 
tion to citizens who had sustained losses through depreda­
tions by the British troops.

nfter the passage of this act, the South Carolina leg­
islature paid no attention to the opportunities offered by 
the property of its enemies until four months after the 
surrender of Cornwallis. Then, on February 26, 1762, it 
passed:

An net for disposing of certain 
Bstates, and banishing certain Persons 
tnerein j-̂ en̂  ioned • 2o8*

The act opened with a preamble bitterly attaching the British 
government for its activities in the war, and charging it wit

25S• G-rimke , The Puclic Laws of the itate of Bcuth-



being the first to resort to the confiscation of property. 
The hatred on the part of the South Carolina General Assem­
bly was natural, since Lord Cornwallis, after his capture 
of Charleston, had been very harsh in his treatment of 
those who had upheld the revolution. On September 16, 1780,
he had issued a proclamation sequestering the estates of

. 259.
"partizans of the United Colonies.(* The work was carried 
out quite thoroughly by a loyalist commissioner of for­
feitures. Thus, when it was freed from the menace of the 
British forces, the legislature probably greeted the oppor­
tunity to repay the compliment with enthusiasm.

Announcing that it was inconsistent with public justice 
to afford any further protection to British subjects, and 
that the property of the enemies of the state should be 
applied toward lessening the burdens brought by the war, the 
act declared that all the real estate belonging to any of 
the persons mentioned in a list attached to it, together 
with their personal property, with the exception of debts, 
was vested in a commission of five members, in trust for 
the uses provided in later clauses.

The commissioners were instructed to dispose, as soon 
as possible, of the property entrusted to them at public

259. Cruden, heport on the lianageraemt of the estates 
Se questered in Couth Carolina , by 0rder of Lord 0ornvua 11 is 
(Brooklyni Historical Trinting Cluo, 1890), p. 5.
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auction* Six weeks1 notice was to be given of eacli sale, and 
all sales were to be for specie, payable within five years, 
with the interest fixed at seven percent annually. Purchas­
ers 'were required to post bonds, ‘with adequate security in 
land, for prompt payment. The commissioners v/ere authorized 
to execute the necessary titles and conveyances for trans­
ferring the property to purchasers.

All persons who had refused or neglected to take the 
oath of allegiance, and who still possessed property within 
the state were declared to have forfeited their estates to 
the commissioners of confiscation, to be disposed of and 
employed as directed in the case of the estates belonging 
to the persons mentioned above. The property of absentees 
"was also to be seized, unless the offenders had returned 
to their residences by September 27, 1781, and taken arms 
in defense of the state.

Four other lists attached to the act proscribed persons 
who had been too friendly to the British during the occupa­
tion of Charleston, or who had accepted commissions from 
Lord Cornwallis. A sixth list included tne names of persons
whose general conduct "had manifested their attachment to

260.
the British government.Tt In every case, the commissioners 
were given authority to dispose of the offendersf property 
under the rules laid down for their duties in selling the

260. Grimke, The Public Lav, s of tne dtate of _gouth-
Oarolina, p. 309.
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estates of those mentioned in the first list.
The act declared that although the various persons 

named and described were liable to the death penalty, the 
humanitarian sentiments which characterized the new govern­
ment led it to substitute banishment. The commissioners 
were directed to male allowances, out of money received for 
the estates sold by them, for the support of the families 
of the offenders until The General Assembly should make 
a final .provision.

The commissioners were further directed to set aside 
a sufficient number of confiscated slaves to make possible 
the granting of one to each volunteer for the militia. A 
second group of four hundred and forty male slaves were 
to be sent to the Continental forces, to serve as wagon 
drivers, artificers, and servants. Cattle, wagons, and 
provisions seized by the commissioners were to be also 
turned over to the army.

All personal property which had been possessed by any 
of the offenders, or their agents, on July 4, 1776, and 
which had not been sold, bona fide, for a valuable consider­
ation, by hay 12, 1780, was declared vested in the commission­
ers.

The commissioners were required to tare an oath of 
office.

The confiscated lands were ordereci divided into tracts
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of from, two nundred to five hundred acrss, in ord.er to 
aocormiLOdate 11 the most fixed and useful purchasers." No 
tract was to consist of more than five hundred acres un­
less the character of the land made a larger unit abso­
lutely necessary.

The commissioners, in return for their services, were 
granted one percent of the net return from all sales, to 
be divided equally among themselves. They were authorized 
to appoint a number of clerics to record all their proceed­
ings, and to list the inventories of the estates which had 
been forfeited. The clerks were required to take an oath 
of office. The costs of surveying the lands seized and 
partitioned were to be paid by the purchasers of the tracts.

All persons having claims against any of the persons 
mentioned in any of the lists, except the first, were in­
structed to lay proofs of their demands before the commis­
sioners on or before February 20, 1783. The commissioners 
in turn, were authorized to investigate the claims, and 
report their findings to the legislature. The legislature 
reserved the actual awarding of damages to itself, granting 
the claimants the right of judicial review, by actions 
brought against the commissioners. Claimants neglecting to 
present their demands before iebruary 20, 1783, were oarred
from any recovery.

Any persons convicted of removing or concecj.liij.j~, any
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confiscated property were to suffer death without benefit 
of clergy.

Each commissioner was required to post a bond of ten 
thousand pounds sterling, for good, behavior.

Xf it became necessary for the commissi oners to ex­
amine the plats of lands adjacent to those confiscated, 
they were empowered to require the owners of those lands 
to produce the documents. If such owners of adjacent lands 
should refuse to produce the plats, or be unable to produce 
them, the commissioners were directed to have surveys made 
to determine the boundaries of the lands involved, and no 
appeal made by the owners failing to produce their plats 
would be heard.

In order to raise a sum of specie for the immediate 
use of the government, the governor, with the advice and 
consent of the privy council, was empowered to sell any 
number of slaves, up to one hundred and fifty, seized in 
pursuance of the act. However, in all sales of negroes 
made under the confiscation act, the officers in charge 
were ordered to sell families in units, separating parents 
and children under no circumstances whatsoever.

The state warranted all purchases made from the com­
missioners acting in their official capacity, against all 
suits and awards. The commissioners were instructed to 
report, at least once a month, to the treasurers.

All courts in the state were instructed to construe
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the act liberally, so as to benefit, as far as possible, 
the people of the state* Finally, if any commi ssi oner was 
sued, in consequence of any act done in his official capa­
city, he was entitled to introduce the act in evidence, 
and on receiving a verdict in his favor, recover three tines 
the costs of the action.

Several flaws appeared in the act of February, 1782, 
so the General Assembly, on Larch 16, 1783, passed:

An Act to amend an Act, entitled 
rtAn Act for the disposing of certain 
Estates, and banishing certain Persons 
ment i one d.rt 261.

The first clause provided that the estates of the persons
mentioned in the first list given in the earlier act were
liable for the payment of just claims, as provided in the
case of the other lists. This provision was also extended
to cover the estates of all persons described by the former
act.

The time required for advertising the sale of any 
confiscated property was extended to two months, and the 
commissioners were instructed to leave plats of the estate 
to be sold at some house in the vicinity, for at least 
three weeds before the sale.

All state obligations were declared receivable in

261 • Grimke, The Public Laws of the state of .aouth-
Carolina, p. 322.
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payment for confiscated property. The commissioners were 
instructed to sell all personal property confiscated by the 
state, after giving two months* notice, on credit of two 
years. Nhere the amount involved in any sale was over five 
hundred pounds, the purchaser was required to post bond.
The costs of defending suits against the confiscated prop­
erty was to be paid by the state. The time allowed for 
creditors of the offenders to present their claims was ex­
tended to duly 20, 1783. All such demands were to be laid 
before the auditor of the state. If he refused to make any 
allowance, the claimants ware granted the right to bring 
suit against the commissioners. No debts contracted by 
any of the offenders after the passage of the confiscation 
act were to be honored. Creditors whose claims had been 
allowed 'were given the option of using the credits thus 
created in the purchase of confiscated property, or being 
paid out of the interest arising from the bonds deposited 
by the purchasers of the estates involved. In no case 
were the creditors to receive more than the amount re­
ceived from the property against which their claims had 
been awarded.

The families of the offenders were allowed the house­
hold furniture, plate, linen, wearing apparel, carriages, 
carriage horses, and house servants belonging uo them at 
the time of the seizure of tneir other property.

Iurchases made of the property of banisned persons



266

before the passage of the confiscation act were declared to
be valid, if there was no evidence of collusion between the
bendor and buyer, to defraud the state. Where the full
price agreed upon had not been paid, the purchaser was to
pay the remaining amount to the commissioners.

If purchasers of confiscated property failed to pay,
within thirty days after the day on which it was due, the
interest on the bonds given by them for payment of the price
agreed, the treasurers were instructed to commence suit for
recovery. finally, the commissioners were allowed funds to
buy provisions for any negroes in their possession, and to
meet all other necessary expenses.

On inarch 26,, 1784, the Assembly of South Carolina
passed 'An net for allowing a further Time to render in a
State and Proofs of any Demands against the Confiscated

262.
Estates,” extending the time allov/ed for one year.

On the same day, the Assembly passed:
An net for restoring certain Per­

sons therein mentioned, their Estates, 
both real and personal, and for permit­
ting the said Persons to return to this 
State, and for other Purposes therein 
mentioned. 263.

Persons mentioned in the first three lists of offenders were
permitted to return. If their estates had not already been

262. Orimke, The Public Laws of the Otate of Soutn- 
Carollna, p- 341.

263. ibid. p. 347.



26 7

sold., restitution was to be made subject to an amercement 
of twelve percent to the state, and a fee of two percent 
paid to the commissioners. If any estates belonging to 
the beneficiaries of the act had been, sold, and the new 
proprietors were unwilling to give them up, the proceeds 
of the sales, including all bonds posted to guarantee pay­
ment were to be delivered to the original owners. If the 
new proprietor was willing to surrender any such estate, 
his interests were to be maintained by an adequate com­
pensation.

The final statute of the South Carolina legislature 
on the confiscation of British property was passed on the 
same day as the act cited above. It was:

An Ordinance for amending and 
explaining the Confiscation Act. 264.

This act provided that any property which had not been 
titled within two months after the date of its publication, 
was to be re-sold by the commissioners, with the understand 
ing that the full price be paid by the time set in the orig 
inal contract of sale. The first purchaser was declared 
liable for all expenses incurred by the commissioners in 
making tne second sale, and was required to pay seven per­
cent interest on the price agreed upon from the time of the 
first sale to the time of the second sale.

The commissioners were authorized to sell any property

264. G-ri mice, Tne Tuolic lav*s oi the atate of Soutn
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subject to a mortgage or other encumbrance, in their pos­
session, satisfying the obligation out of the amount received.

If any property had been sold by the commissioners, no 
suits against the commissioners or owner under the sale, 
based on a claim made after the sale was to be entertained 
by any state court, unless permission to sue 'was first 
granted by the General Assembly.

State certificates of indebtedness 'were, by the final 
clause of this act, declared receivable by the commissioners 
of the treasury as security for payment of any price agreed 
on by the purchasers of confiscated property.



Chapter XVI. 

CONCLUSION
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As the examination of the confiscation laws passed by 
the several states has indicated, there was little uniform­
ity in the methods used in the seizure of the estates of the 
loyalists and British subjects. Local conditions inevita­
bly governed the legislatures in the legislative process, 
and there seems to have been relatively little imitation by 
any legislatures, of the system employed by their contempo­
raries in other states. It was natural that the small, com­
munity of Vermont, with its highly informal government, and 
its few loyalists, should find confiscation by the simplest 
and most direct methods entirely adequate. On the other 
hand, hew York, with its large area and population, its 
numerous body of loyalists, its British garrison in New York 
City, and its very complicated system of state and local 
government, was destined from the first to require an elabo­
rate body of statutes for the purpose, with inefficiency, 
clashes of a jurisdictional character, and confusion as in­
escapable concomitants.

however, in addition to the relative advantages enjoyed 
in the work of confiscation by the smaller and less dis­
turbed states, there were certain factors making for greater 
or lesser success in the confiscation of nritisn and loyal­
ist property which were not dependent upon area or the rela­
tive danger from British sources. Of great importance was 
the system of land tenure in effect in the colonies at the 
outbreak of the revolution. Ihefe seems to ce little Qouot
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that the system in use in the southern colonies, as typified 
by Virginia, with its active acceptance of the full impli­
cations of the theory of eminent domain, with its attendant 
prerogatives of tenure subject to continuing compliance with 
the terms of some contractual relationship with the original 
proprietor, identified with the sovereign, leading to the 
working out of a regular, and frequently applied law of es- 
cheatment and reversion, gave the revolutionary governments 
of that group of states a tremendous functional and psycholo­
gical advantage over the state governments of the northern 
divisions. In the hew hngland area particularly, the land 
system of tenure in fee simple, reinforced to a great extent 
by the religious and social convictions of the bulk of the 
inhabitants, led to a firm belief in the almost sacrosanct 
character of private property, and caused the responsible 
citizens to turn instinctively from any suggestion embody­
ing the negation of this principle. Aside from this 
important mental barrier to sweeping confiscations of any 
property, patriot or loyalist, the reign of fee simple had 
inhibited the erection of any legal machinery, or even 
precedent, for procedure against the estates of the enemies
of the revolution.

A final significant difference in the manner in which
the 'work of confiscation was carried out by the various 
states is to be found in the provision for officers to
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Execute the provisions of the many confiscation laws, for 
convenience, the states may be roughly divided, into two 
groups according to their choice of officials. In one 
group, the legislature simply conferred the supervision of 
confiscation, as an added duty, upon men already acting as 
public officers. Among the states in this class may be in­
cluded New Hampshire, where the selectmen of the towns were 
given the task, and Pennsylvania, where the occupants of the 
other extreme of the political hierarchy, the president and 
council acted as supervisors of confiscation. The second 
group of states created special commissions or committees 
to handle the processes of seizure. Hew York and Maryland 
are typical of this category.

Strangely enough, the states of the first class, in 
spite of, or perhaps because of, their rather cavalier 
treatment of the problem, had, as a general rule, far less 
difficulty in converting the property of their enemies into 
money or credit than those of the second. .hiile any attempt 
to assign a definite reason for this phenomenon is a flight 
into the realms of the conjectural, it is possible that one 
legal training, experience, and sense of social responsibil­
ity of the regular state officials more than made up ior tne 
lack of other duties and presumed special nncwledge which 
seemingly should have characterized the specialists in the
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business of confiscation. Of course, fairness makes it 
necessary to exclude from the comparison states such as 
Virginia, where the basic outlines of the confiscation 
system had long been laid down and brought to an efficient 
state of workableness. But there is no doubt, that the 
states employing the commission type of administration were 
obliged to pass a much larger body of remedial legislation, 
on the average, than the states of the other group.

Regardless of the relative efficiency of the methods 
employed by the several states, and the necessity for cor­
rectional measures, the fact is patent, to the highest de­
gree, that every one of the American states engaged in the 
Revolutionary bar determined upon the confiscation of the 
property of loyalists (and in almost every case, of British 
subjects as 'well) and took whatever steps it considered 
necessary to bring about that end. In spite of this unanim­
ity of state action, reinforced by the recommendation of 
the Continental Congress, as expressed in the resolution 
of November 27, 1777, the majority of writers on the general 
subject of the American Revolution, and ever: those devoting 
their attention to the story of loyalism during the war, 
seem to consider the story of confiscation a begrimed and 
unpleasant page of history, to be turned as rapidly as 
possible by the casual reader and attentive student alike.
To this group, the confiscation of tne property of ohe
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loyalists, and subjects of Great Britain, was a distinctly 
disreputable business, at the best, a no re or less unjusti­
fied product of tlae bitter animosities roused by the long 
war, at the worst, or perhaps, in general, a sordid traffic 
in the property of their former neighbors, converted into 
enemies by a matter of conscience, by a grasping and petty 
lot of political parvenus. They pronounce, v/ith voices of 
finality that the whole business of confiscation was illegal, 
unethical, and impractical, the unfortunate result of the 
fratricidal character of the revolution, and reflecting 
little credit upon the founders of the United States, except 
as far as it revealed the intensity of their hatred for all 
that was British.

The author feels that this position deviates from the 
canon of objectivity as far as the historical scholarship 
involved is concerned, and, of far greater importance, is 
almost completely unfair to the men responsible for the 
conduct of the war against the mother country.

The first charge leveled against the institution of 
confiscation is that it was illegal. ms any person having 
any acquaintance with the international law of the eighteentn 
century knows, the confiscation of the property of any sub­
jects of a hostile state was entirely legal, and sanctioned 
not only by long usage, but by tne outstanding authorities 

the science of tne law oi. nations. nmerich de «uttej_,
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whose ^reat work on international law had been published in 
1758, and was certainly well known to tlie widely read Amer­
ican lawyers, had stated that the subjects of a hostile 
prince were individually and collectively responsible, to 
the sovereign of its adversary, for all expenses incurred
by the latter in prosecuting the war, as well as for losses

265.
and injuries sustained by its citizens. This expression was 
the opinion of one of the most humane interpreters of the 
rules governing the relations of states, and was designed to 
be applied to the sedate, international wars of the Zurope 
of his era, rather than to the rebellion-civil war 'waged 
in the new world. 3y what process scholars who lived through 
the period of the horid war, with its utter disregard for 
the property rights of noncombatant citizens of belligerent 
states, can demand a higher standard from the desperate 
revolutionary governments of the war for independence, is a 
mystery to the present author.

The second charge, that confiscation was unethical, 
finds the critics of the act on safer ground since ethics 
can hardly be reduced to "authorities," and to absolute 
standards. Yet here the error seems to be even more obvious, 
and even less excusable than in the first instance. Those 
attacking the ethics of the patriots in seizing trie lanes

265. ji « de Vat tel, The Law- of na bi ens, tr. by Jo 
Chitty (Philadelphia: T. & J.W. Johnson a; wO., 1855;, p. 566.
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of tneir enemies seem "to be dangerously clcse bo blie error 
of ascribing bo tiie eighteenth century, the public ethics 
and morality of the middle twentieth century (the phrase 
nmiddle twentieth century*1 is used advisedly, since the 
events of the years from the dawn of the century to the 
present hardly license the throwing of many righteous 
stones at the past centuries for shortcomings in these 
fields). The war of 1914-1918 has already been cited as 
an instance of modern thought on confiscation; others will 
occur to everyone. in the defense of the state governments, 
it should also be recalled that the conduct of the British 
forces, and their official and unofficial loyalist assist­
ants had done little to inspire humanitarian sentiments 
among their opponents. The Revolutionary war presents a 
surprisingly long list of the most barbaric excesses, and 
no apologist for the British cause has as yet suggested that 
the patriot faction had any monopoly of the bloody worn.
By their position in the war, the loyalists inevitably 
brought upon themselves the stigma of treason, as far as 
their fellow Americans were concerned, and the confiscation 
of property seemed a mild enough punishment to the legisla­
tors, who were painfully aware of the penalty provided for 
the crime under the Statute of Edward III. Finally, the 
governments of the American states had an excellent prece­
dent for their action in the activities of tne British 
forces after the capture of hew York City, in 1776, when the 
property of many patriots -was confiscated, many months before
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Ira Allen persuaded the government of Vermont to return 
the compliment. That this was not the act of an irrespon­
sible commander is to be seen in the British lav/ of Decem­
ber, 1776, approving of this action, and the similar 
activity, already mentioned in the presentation of the legis­
lation of South Carolina, on the part of the British in 
Charleston, in 1780.

A fact which has been quite generally overlooked by 
the writers on confiscation is that in nearly every state, 
the assembly was, to a large extent, forced into the pas­
sage of confiscation lav/s, by the inability to provide, in 
any other manner, for the protection and maintenance of the 
estates abandoned by the loyalists who sought shelter with­
in the British lines. Since this abandonment left many 
valuable properties to the mercies of the weather and the 
vandals of the neighborhood, some way to provide for their 
preservation was necessary. In the absence of any regular­
ly organized police force, the states were forced to appoint 
trustees, often at a considerable expense, to take care of 
the properties of their treacherous former citizens (in the 
opinion of the patriots), and their enemies. haturally, 
this situation was not permitted to continue for long.
Even where the solicitude for tne interest of tne former 
owners was strongest, the existence o± quantities of per­
ishable croperty in tne form of provisions, standing cro^s, 
stock, and, always inclucied by legislators, slaves,
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on some of the abandoned estates, made some sales of loyal­
ist and British property essential* Although at the opening 
of the war, the sums thus received were carefully recorded 
to the credit of the proprietor, and invested in interest- 
bearing loan office certificates, the absurdity of such an 
arrangement, which bound the new governments to pay interest 
to persons actively trying to cause their downfall, soon led 
to the confiscation of all such deposits.

The final objection to the confiscation of loyalist and 
British property on the grounds that it was impractical and 
brought few if any benefits to the governments enforcing it, 
is in the authorTs opinion, the most untenable of all* juhile 
the attaching of such a charge could hardly be necessary at 
the end of a moderately detailed presentation of the entire 
story of the confiscation legislation of the states, some of 
the advantages derived from the action, while based only on 
the theories of the author, may be of interest.

A fairly extensive examination of the available m a t e r i a l s 

on the confiscation of loyalist and British property has led 
directly to the conclusion that this action w a s  of immense, 

if not of a b s o l u t e l y  v i tal importance to the successful con­
clusion of the R e v o l u t i o n a r y  «*ar. nhile cuis is undoubtedly 

an extreme view:', its development na s t alien place tnrough a 

considerable _oerioo. of tins , in a mind iuc 1 iued, nt t h ̂
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beginning of the study, toward the conventional view of the 
matter•

Turning first to the question of what the confiscated
estates meant in money to the several states, it must he
admitted that 110 satisfactory figure can he fixed. The
total aiaount asked by loyalists from the British government
in compensation for their losses, amounted, to march, 1784,
to nine million, four hundred thousand, three hundred and

266.
thirteen pounds. One estimate of the total amount paid by
Great Britain, in all ways, to loyalists, is six million

267.
pounds. While the first figure probably included many ex­
cessive demands, it is only just to note that there is every
reason to believe that many of the poorer and more ignorant
loyalists, who suffered just as heavily in proportion to 
their wealth as did the doknsons and the Bussells, never 
presented claims to the British government. It is also 
certain that many loyalists died or were killed before they 
had a chance to put forth their claims. Leaving such ques­
tionable ground we can say 'with certainty that the sales of 
confiscated real estate alone, in the city of Boston, 
recorded in the registrarTs office, brought five hundred and

266. J.T. Scharf, History of Maryland (Baltimore:
J.B. Piet, 1879), vol. II., p. 389.

26 7. A.B. Hart, Commonwealth history of Massachusetts 
(hew York: The States history Co., 1929), vol. III., p. 264.
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twenty-nine thousand, five hundred and ninety-one pounds,
268.

eighteen shillings, and eight pence. It is probable that 
some purchasers failed to record their deeds, so that the 
total was, in reality, larger than the figure cited. Drop­
ping all figures, which in an age trained to think in 
terms of billions, are rather meaningless, it may be safely 
said that the fourteen governments opposing Great Britain 
received a very considerable sum from, the sale of confis­
cated property. However, this is a minor part of the bene­
fit derived from the act. The amount received was, to a 
considerable extent, specie. Thus, there was provided a 
sound basis for a credit expansion far beyond the amount 
obtained. The outbreak of hostilities, with the inevi­
table recourse by the states to unsecured paper money, 
drove the specie of the people out of circulation. Chile 
the loyalist element probably formed a majority of the 
wealthy group within the colonies, there were many pros­
perous patriots who hoarded their gold and silver during 
the early part of the war. In the light of the uncer­
tainties of the war, and the greater uncertainties of the 
state securities, their action was reasonable, but its 
paralyzing effect upon the already hopelessly inadequate 
supply of available sjjecie was none the less definite, 
however, these shrewd misers” who could not be persuaded

268. JVT. Kassam, Confiscated Dstates of Boston 
Loyalist s (Cambridgei John jiilson m Son, 189 5) , p. 5.
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to "buy loan office certificates were quick to buy the fine 
estates of the former leaders of the colonies at a fraction 
of their real value. The mere fact that the state govern­
ments owned vast quantities of land and other property which 
could be, and frequently, as in maryland, was, pledged to 
guarantee payment of all obligations had an incalculable 
effect in bolstering the confidence of the citizens.

The sale of abandoned farms, timberlands, mines, and 
factories not only increased the productive capacities of 
the states when increased production of almost all goods 
was greatly needed, but provided employment for many of the 
poorer artisans and laborers, caught in the depression 
accompanying the opening of the war, and provided potential 
fields for taxation. In fact, the states would probably 
have benefited much if all abandoned and sequestered proper­
ties of the types mentioned above, had been given freely to 
capable and energetic men.

Aside from the economic benefits, the confiscation and 
sale of loyalist and British property brought the state other 
dividends. There is little reason to dcubt that the mere 
act of confiscation greatly raised the nevv governments in 
the eyes of the "radical masses," the working group who 
fought to a successful conclusion, at twelve pounds in 
nearly worthless continental money per month, the war started
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by the lawyers and. merchants who felt only fear and contempt 
for the t!rabble in arras," The states apparently realized 
this fact, for in nearly every case, there are provisions 
that large estates be broken up into tracts snail enough 
for any to buy. This redistribution of wealth nay have 
strengthened the demand of the common people for a more 
democratic government. There is little doubt that by creat­
ing a vastly larger body of landholders, it postx>oned to some 
extent the creation of a landless proletariat, and possibly 
prevented a general rising of the poorer classes during the 
depression after the war. It clearly foreshadowed the great 
redistributions of land so essential a part of the French 
Revolution and the modern French Democracy.

Of a very direct importance to the successful conclu­
sion of the war was the granting of large quantities of 
confiscated provisions of all kinds to the arneies. Horses, 
cattle, and slaves were also turned over to the quarter­
masters. hhen deputations of the unpaid and mutinous troops 
came before several legislatures, their wrongs were righted 
by the distribution of confiscated land. In South Carolina,

«s

recruits were each given a confiscated negro slave. m  
every state, confiscated property was sold «o raise funds
for military purposes.

In spite of the war, tne legislatures did not forget
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the arts of peace. The Virginia General Assembly, in appro­
priating a large tract of land to be given to Randolph maccn 
College, and in granting eight thousand acres of confiscated 
lands in the "County of Kentucky" for educational purposes 
(resulting in the establialiment of Transylvania Seminary) , 
was not acting alone. It is interesting to note, incident­
ally, that the public buildings in Richmond are built on 
confiscated land.

Finally, of indirect but perhaps supreme importance Is 
the fact that every one of the thousands of buyers, rich and 
poor, of confiscated property 'was tied by a thread of gold 
to the cause of the revolutionary government which hacl given 
him the title to his bargain.

Faced by empty treasuries, weakened credit, declining 
public confidence, the inability to secure recruits, a gen­
eral shortage of provisions, a powerful enemy, and a large 
and active group of disaffected persons within their bound­
aries, the bnited States found in the eonfiscation and sale 
of loyalist and British property at least a partial solu­
tion for all of these problems. while the laws 'were harsh, 
and often inequitably and brutally enforced, wnile txm 
machinery of confiscat ion was in many cases a^y tx̂ ing cui> 
efficient, and while tne returns to the suates in i.iOney 
were often ridiculously small ixx proportion +o the g-roper- 
ties sold, I ew convinced that bne action »as of ĝ reat value 
to the revolutionary cause at its dnrx-cest ^ours, uac. â e
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entire work may be characterized by the motto of the G-eneral 
of the Continental Armies, nexitus acta probat
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